
EPSTEN GRINNELL & HOWELL, APC

MEMORANDUM

TO: Board of Directors of Tri Palm Unified Owners Association

FROM: Rian W. Jones, Esq.

DATE: June 27, 2019

RE: LITIGATION UPDATE

Alex Cheveldave and Richard N. Davis v. Tri Palm Unified Owners 
Association, Kort & Scott Financial Group, LLC, et al.

Riverside Superior Court Case No. PSC 1600368

Alex Cheveldave has dismissed his lawsuit against Tri Palm Unified Owners Association.

On June 26, 2019, the attorney representing Alex Cheveldave and Richard Davis filed a 
dismissal, without prejudice, of the entire complaint against Tri Palm Unified Owners 
Association (TPUOA) and Kort & Scott Financial Group, LLC (“K&S”).  A dismissal without 
prejudice means that, theoretically, the complaint could be refiled at a later date.  However, for 
reasons discussed below, it is unlikely that the complaint will be refiled and, even if it is, it will 
still be subject to dismissal because the statute of limitations has expired.

We filed a demurrer to the original complaint.  (A demurrer is essentially a motion to dismiss the 
complaint.)  In response to that demurrer, Cheveldave filed an amended complaint.  We then
filed a demurrer to the amended complaint asserting that the statute of limitations to challenge 
the Restated Master Declaration had expired and that the court lacked jurisdiction to hear any 
challenge to the settlement agreement between K&S and TPUOA because the bankruptcy court 
retained sole jurisdiction to decide any challenge to that agreement.  The hearing date for that 
demurrer was set for August 27, 2019, in Palm Springs Superior Court, Department PS-1.  
Rather than oppose this demurrer, Mr. Cheveldave dismissed the amended complaint.

In summary, the effect of the dismissal is as follows:

1. The Court of Appeal decided that TPUOA is not a Common Interest Development and 
therefore is not governed by the Davis-Stirling Act. As a result of this ruling, TPUOA and 
its members are governed by the Corporations Code instead of the Davis-Stirling Act.
TPUOA is still a non-profit mutual benefit corporation organized and existing under the 
Restated Master Declaration.  All lots within the TPUOA are still subject to the various 
Declarations (“CC&RS”) for each Unit and the Restated Master Declaration.  (Citizens 
for Covenant Compliance v. Anderson (1995) 12 Cal.4th 345, 349.) 

2. The settlement agreement between TPUOA and K&S is still valid and enforceable.

3. Richard Davis long ago dismissed his appeal of the original ruling in this case so the 
judgment entered against him in favor of TPUOA, including an award of attorney’s fees,



is final and he has no standing to resurrect any claim against TPUOA.  Mr. Davis has
recently filed for bankruptcy and is seeking to discharge the monetary judgment entered 
against him.

4. Because the dismissal was without prejudice, a new complaint could be filed, but it will 
be met with the same demurrer based on the statute of limitations and the lack of 
jurisdiction of the court.

At the request of the Board of Directors of TPUOA, this memorandum is being released to all lot 
owners within TPUOA.




