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I.

INTRODUCTION

Appellants Alex Cheveldave and Richard Davis are the owners of

two properties within the Tri Palms Estates, a master planned community in

Thousand Palms, California. Respondent is the community association

organized and created to govern that community, enforce the governing

documents of the Association, and govern the relationship with the owner

of the adjacent and appurtenant Recreational Facilities. Essentially, the

Appellants concede the Association had the power to litigate claims relating

to the Recreational Facilities, but did not have the power to resolve them,

and sued the Association over a settlement agreement that resolved those

disputes. As briefed below, the trial court properly concluded the action

arose out of the Association’s protected petitioning activities, and that the

Appellants failed to meet their burden to establish the merits of their

claims. On appeal, the Appellants fail to meet their burden to show any

error, let alone reversible error. The order should be affinned.

II.

FACTUAL BACKGROUND

A. Respondent Association.

Respondent Association is a nonprofit mutual benefit corporation.

governing a “55+” senior housing community association in Thousand

Palms, California, commonly known as “Tri Palm Estates” (“Tri Palm”). (2
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Appellant’s Appendix (“A. A.”) Ill, 169.) There are approximately 1,720

homes, consisting of nine tracts, within the Association. (1 A.A.28.)

B. Appellants Cheveldave and Davis.

Appellants Alex Cheveldave (“Cheveldave”) and Richard M. Davis

(“Davis”) own property within the Association subject to the Association’s

governing documents. (1A.A.8; 3A.A.593-595.)

C. The Association’s Governing Documents.

The properties within the Association’s boundaries, including

Appellants’ properties and certain adjacent Recreational Facilities

appurtenant to the lots within the subdivision, are subject to two tiers of

governing documents as defined in Civil Code § 4150. The nine tracts

comprising the sub-associations within the Tri Palms Unified Owners

Association are subject to individual declarations of restrictions specific to

each tract. (lA.A.14-24, 28.) Relevant here is Unit Three of Tri Palms

Estates; Appellants Cheveldave and Davis own properties within that tract.

(1A.A.8, 14.)

Recorded in 1968, the Declaration of Restrictions and Charges for

Tri Palm Estates Unit Three (the “Unit Three Declaration”), recites the

original developer’s intent to “develop and improve said tract of land, to

open up and lay out the streets shown on said map, to impose on the lots

[within Unit Three including Appellants’ properties] and other parcels of

land included in said tract mutual and beneficial restrictions, covenants.
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agreements, easements, conditions and charges as hereinafter set forth,

under a general plan or scheme of improvements for the benefit of all the

lands in the tract and the future owners of said lands....” (1A.A.14.)

Among other things, the Unit Three Declaration established

restrictions governing improvements (1A.A.15~16), established easements

for installation and maintenance of utilities and drainage facilities over and

to each lot (1A.A.16), established property use restrictions (1A.A.17, 21-

22), created obligations to pay an annual assessment by each owner to

maintain Recreational Facilities which were being developed adjacent to

the Tri Palms master development as appurtenant to Unit Three and the

other tracts within Tri Palms (lA.A.17-18), established sewage facilities for

the mutual use and benefit of each owner with corresponding assessment

responsibility (lA.A.20-21), and provided for authority to bring legal action

to enforce the Unit Three Declaration in the original developer or any

■person, firm or corporation to whom [the original developer] may have

assigned the [enforcement] right.” (1 A.A.22-23.) The Recreational

Facilities, consisting of a golf course, recreational buildings, and more,

were a significant part of the development of the Tri Palms community, and

title remained in the original developer initially. (lA.A.17-18.)

The Tri Palms Unified Owners Association (“Association”) is a

master association created to, among other things, govern the use, establish

easements, and manage the assessment responsibilities of all the owners
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within all nine tracts within the Association. (1 A.A.28-29; 33.) To this end,

the restated Master Declaration of Restrictions and Charges for Tri Palm

Unified Owners Association (“Master Declaration”) was recorded on

August 18, 2003 in the official records of the County of Riverside at

Document Number 2003-630806, memorializing the rights and

responsibilities of the owners and the Tri Palms Unified Owners

Association viz-a-viz the Recreational Facilities and more, (1A.A.26;

3A.A.598.)

Among other things, the Master Declaration vests in the Association

the right to “enforce the provisions of the various Declarations [including

the Unit Three Declaration] and the Master Declaration.” (1 A.A.36.) The

Master Declaration also memorialized the easements for the benefit of all

members of the Association to use the adjacent and appurtenant

Recreational Facilities. (lA.A.28-29, 37.) The Master Declaration confirms

the Association’s right and power to participate in the creation of rules and

regulations governing the use and enjoyment of the Recreational Facilities,

to negotiate with the owner of the Recreational Facilities concerning the

maintenance of the Recreational Facilities, and to enforce the “various

Declarations” (including the Unit Three Declaration and the Master

Declaration). (1A.A.36.)

The Master Declaration confers broad powers on the Association to

do all other acts and things that nonprofit mutual benefit corporations are

10



empowered to do, which may be necessary, convenient, or desirable in the

administration of its affairs and in order to carry out the powers and duties

described in [the] Master Declaration, including those powers described in

Section 374 of the California Code of Civil Procedure [renumbered and

chaptered to Section 5980 of the California Civil Code] and, to the extent

not inconsistent herewith, those powers described in Section 1350 of

California Civil Code [renumbered to Section 4000 of the California Civil

Code, et seq.], as those sections may be amended from time to time.

(1A.A.36.)

D. The Association’s Appurtenant Recreational Facilities.

The Recreational Facilities, appurtenant to and developed as part of

the original Tri Palms master planned community (1 A.A.14, 17-18) consist

of an 18-hole regulation golf course, a 9-hole executive golf course, a

15,000 square foot clubhouse, a restaurant/bar, banquet, and meeting

facility that can accommodate up to 700 people, a 1,000 square foot arts

and crafts building, three large swimming pools, two spas, one children’s

pool, a card/library/television room, tennis courts, an international

shuffleboard complex, a pro shop, and one skill golf course. (2A.A.196.)

The Recreational Facilities are of significant value to the homes within the

Tri Palms development, were part of the original development of the

project (1 A.A.17-18), and are an integral part of ownership within the Tri

Palms Unified Owners Association. (1A.A.30; 3A.A.618-621.)
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The Recreational Facilities, while owned by the original developer

for years and later transferred to other third party owners, is burdened by

the Master Declaration which establishes easements for the use and

enjoyment of the Recreational Facilities inuring to all members of the

Association (lA.A.26-61), and for the levying of assessments against

Association members to support the operations of the Association.

(1 A.A.32, 34-36.) The Unit Three Declaration also requires payment by the

individual owners of assessments to the owner of the Recreational Facilities

for maintenance of the Recreational Facilities. (1A.A.18.) The assessment

revenue paid by Association members to fund the Recreational Facilities

generates more than $4,200,000.00 annually. (2A.A.195.)

Under the Master Declaration, any disagreement between the

Association and the owner of the Recreational Facilities over maintenance,

and the enforcement of the various Declarations including the Unit Three

Declaration and the Master Declaration, shall be resolved by the

Association through mediation and subsequent arbitration or litigation

unless otherwise agreed. (lA.A.39-40.)

E. The Association’s Powers and Duties Regarding the 
Recreational Facilities under the Master Declaration.

To provide for an effective and cohesive plan of enforcement of the

restrictions against the Recreational Facilities and to confirm the rights of

the Association members in the Recreational Facilities (2A.A.107-108), the
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Association was imbued with important enforcement rights. The Master

Declaration provides that the Recreational Facilities are subject to the

Master Declaration and the general jurisdiction of the Association as

provided under the Master Declaration. (2A.A.107-108.)

The powers of the Association are further enumerated in the Master

Declaration at Section 5 and include the power to “enforce the provisions of

the various Declarations [including the Unit Three Declaration] and this

Master Declaration...” (2A.A.115.) Section 5 of the Master Declaration

further provides “the Association may do all other acts and things that

nonprofit mutual benefit corporations are empowered to do ... in order to

carry out the powers and duties described in this Master Declaration.

{Ibid) In addition to conferring the Association with the power and

standing to institute and resolve claims under the individual tract

Declarations and the Master Declaration as provided by Code of Civil

Procedure section 374 [renumbered and chaptered to Civil Code section

5980] and Civil Code 1350 [renumbered to Civil Code section 4000 et

seq.], the Master Declaration further states that “... the Association shall

[have the power to] initiate ... actions at law or in equity against... [the

owner of the Recreational Facilities] and others for violations of provisions

of the Declarations [and] this Master Declaration ...” {Id. at 115-116.)

///

///
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F. The Association’s Lawsuit Against the Owner of the 
Recreational Facilities for Overcharging Association Members, 
Mismanagement, and Waste.

On October 17, 2008, the Association filed a Complaint in the

Riverside Superior Court, Indio Court, under Case No. INC081239 (the

Association’s Lawsuit”), against The Club at Shenandoah Springs Village,

Inc. (“CSSV”) the owner of the Recreational Facilities at that time, for

Breach of the Master Declaration and other related claims. (2 A. A. 143.) The

Association’s Lawsuit asserted that CSSV was mismanaging the

Recreational Facilities, overcharging Association members, allowing for

public use of the Recreational Facilities in violation of the rights of the

Association’s members, and wasting the Recreational Facilities.

(2A.A.147-154.) On the Association’s request (2A.A.154-156), an interim

receiver (Andrew Vossler) was appointed until entry of the final judgment

which was in favor of the Association and issuance of the permanent

injunction governing CSSV’s operations. (2A.A.162.)

G. The Association Prevailed in its Action against CSSV.

In September 2011, the Association’s Lawsuit against CSSV went to

trial in the Riverside Superior Court in Indio, California, before the

Honorable Harold W. Hopp, Judge presiding. After a three week bench

trial, the trial court found in favor of the Association after determining

CSSV’s principals had looted the Recreational Facilities of over $850,000

and good cause existed for issuance of a permanent injunction against

14



CSSV prohibiting any further disbursements of the assessment funds to

CSSV principals. (2A.A.160-172.) The court also awarded the Association

its attorneys’ fees and costs. {Ibid.) Judgment was entered on June 18,

2012. {Ibid.) CSSV immediately filed an appeal and the Association filed a

limited cross-appeal. (1A.A.65.)

H. CSSV Petitioned for Bankruptcy Protection and the Association 
Filed a Claim as a Secured Creditor.

On December 3, 2012, while the appeal was pending, CSSV initiated

a Chapter 11 Petition in the United States Bankruptcy Court, Central

District of California, Riverside Division, under Case No. 6:12-bk-36723-

MH. (2A.A. 195.) The Association timely filed a claim in the bankruptcy

proceeding as a secured creditor of CSSV. (1 A.A.64.)

1. CSSV Increased the Maintenance Assessments.

Shortly after filing its bankruptcy petition, CSSV commissioned a

study of the maintenance fees / assessments charged to the Association

owners, detennined there was a shortfall in the CPI increases of the

assessments, and based on that study increased the maintenance fee

assessments by 6.5% to conform to what it believed it should be imposing.

(3A.A.619.) CSSV took the position that it could catch up on CPI

adjustments which it had not implemented over the years, by imposing an

increase to make up for the shortfall. {Ibid.)

///
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2. Association Obtained Relief from Bankruptcy Stay.

In response to CSSV’s notice of the fee increase, the Association

obtained relief from the Bankruptcy Stay, and thereafter the Association

and CSSV engaged in mediation to resolve the further dispute over CSSV’s

recalculation of the maintenance fees. (1A.A.65.) Mediation of the

maintenance fee dispute was required under Section 6A of the Master

Declaration. (2A.A. 118.)

3. Association Initiated Arbitration To Resolve Maintenance 
Fee Dispute.

The Association and CSSV mediated the dispute over maintenance

fees before the Honorable David Valesquez (Ret’d.) in January 2014

(1 A.A.65), but the issue was not resolved. Under Section 6A of the Master

Declaration, the Association then invoked arbitration against CSSV,

seeking resolution of the dispute over CSSV’s recalculation of the

maintenance fees. (1A.A.65.)

4. CSSV Filed Motion for Bankruptcy Court Approval to 
Sell Recreational Facilities to Third Party (K&S).

Soon after the arbitration was initiated, CSSV filed a motion in the

Bankruptcy Court for an order authorizing the sale of substantially all of the

assets of the estate, including the Recreational Facilities (and the

maintenance fees that were paid under the governing documents) to a third

16



party.' (2A.A. 174-522.) The proposed sale required holdover of the sum 

of $850,000 from the sales price for improvements to the Recreational

Facilities to conform to the Statement of Decision in the Association’s

Riverside Lawsuit against CSSV, finding that CSSV made disbursements

of over $858,000 to its principals which had financially crippled the

Recreational Facilities. (2A.A. 170:5, 2A.A. 175:23-25.) Both CSSV and

the prospective buyer acknowledged the obligation to pay the additional

judgment in favor of the Association for the sum of $365,648.88 as a

secured claim. (2A.A.212)

Bankruptcy Court Approved CSSV’s Sale to K&S and 
the Association’s Settlement Agreement with CSSV/K&S 
Resolving Disputes Asserted in the Association’s Riverside 
Lawsuit and CSSV’s Bankruptcy Action.

Deeply embroiled in the complex and lengthy history over the

5.

maintenance and operations of the Recreational Facilities by this time, the

Association negotiated with the prospective buyer of the Recreational

Facilities to resolve all pending disputes on terms which the Association’s

Board of Directors carefully considered, after weighing the pros and cons,

to be in the best interests of the Association. (3A.A.619-621.) First, as

prospective owner of the Recreational Facilities, K&S agreed to apply

The original purchaser was to be Granite Bay Capital Group dba 
Inspire Communities Nationwide (2A.A.242, 525:14-15) but through an 
auction conducted in the Bankruptcy Court, Kort & Scott Financial Group 
(“K&S”) was the qualified overbidder and agreed to be bound by the 
settlement agreement with the Association. (2A.A.527.)

17



$850,000, representing the amount the trial court had detennined in the

Association’s Riverside Lawsuit had been improperly disbursed to CSSV’s

principals (2A.A. 170:4-6), directly to the Recreational Facilities for

iimnediate repairs. (2A.A.230:24-25.) K&S also agreed to infuse an

additional $2,500,000 toward capital improvements to the Recreational

Facilities and to fund a capital reserve account, further accomplishing the

Association’s goal of ensuring proper ongoing (and future) maintenance of

the Recreational Facilities. (1A.A.66.) Regarding the assessment increase

implemented to address the shortfall identified by CSSV, K&S also agreed

to amortize that over four years rather than imposing a single year increase.

(1A.A.65; 3A.A.599, 611-615, 620.) As the Association pointed out in its

communications to the Association’s membership, it viewed the

alternatives of continued and protracted litigation with CSSV (by then

embroiled in bankruptcy proceedings), were not in the Association’s best

interests because resolution of those issues was distant and uncertain while

the Recreational Facilities continued to waste away. (3A.A.619-621.) On

the other hand, the Association’s Board of Directors concluded it was in the

best interests of the Association and its members to approve a settlement

which:

• facilitated the sale of the Recreational Facilities to a cooperative

new owner would mean immediate repayment of the $850,000

18



sum looted from the facility by CSSV to restore the Recreational

Facilities;

• guaranteed an important commitment for immediate repairs and

future maintenance of the Recreational Facilities with the

infusing of an additional sum of $2,500,000 for that purpose; and

• resolved the use and maintenance fee dispute by controlling the

timing of the CPI assessment increases by amortizing the

assessment shortfall.

(3A.A.620.)

The Bankruptcy Court approved the sale to K&S on June 12, 2014.

(2A.A.523-543.) In its order, the Bankruptcy Court specifically

acknowledged the Association’s Riverside Lawsuit and the challenge of the

increased maintenance fees and further acknowledged that a Settlement

Agreement had been entered into between the Association and K&S [as

successor-in-interest to CSSV] regarding the issues asserted in the

Association’s Riverside Lawsuit and the Recreational Facility maintenance

fee dispute. (2A.A.529-530.) The court also noted that “But for the

agreement by K&S to the K&S Settlement Agreement, the [Association]

takes the position that it would not have consented to the sale of the

Purchased Assets ...” (2A.A.530.)

The Settlement Agreement between the Association and K&S

provides at Paragraph 2 that “the effectiveness of this Agreement and the

19



terms and conditions set forth herein are conditioned upon and subject to

(1) the Bankruptcy Court’s entry of a final, ... court order ...” (1A.A.65.)

The Settlement Agreement further provides at Paragraph 3 that “in order to

resolve the [Association’s] [Riverside Lawsuit and the Arbitration ...

regarding the CPI increase and assessment shortfall] the Parties agree that

K&S may charge increased Usage and Maintenance Fees for each Lot

Owner .. .[according to the amortized schedule over four years].” (1 A.A.65-

66.)

The Settlement Agreement also provides at Paragraph 10 that the

Bankruptcy Court shall retain jurisdiction to enforce or interpret the terms

of the Agreement. (1 A.A.69.) The Settlement Agreement also provides that

none of its tenns shall be construed to amend the Master Declaration

(1A.A.68.)

In exchange for all the agreements reached under the Settlement

Agreement, the Arbitration proceeding and the appeal and cross-appeal

filed with respect to the Riverside Lawsuit were dismissed. (1 A.A.68.) The

Bankruptcy Court approved the Settlement Agreement (2A.A.529-530.) On

July 16, 2014, a Memorandum of Settlement Agreement was recorded in

the Official Records of Riverside County. (2A.A.545-546.)

In its order approving the sale of the Recreational Facilities to K&S,

the Bankruptcy Court made specific findings, including:

20



1. That the Bankruptcy Court has jurisdiction to hear and

determine the Motion and to grant the relief set forth therein;

That the Order constitutes a fmal and appealable order;2.

3. That K&S agrees to be bound by the terms of the

Settlement Agreement entered into between the Association and K&S;

4. That K&S is a good faith/bona fide purchaser and

entitled to all of the protections afforded under federal law;

That holders of claims who did not object to the sale5.

and the Motion are deemed to have consented to it (emphasis added);

6. That the debtor is authorized to sell the Recreational

Facilities to K&S, including the payment obligations due under the

Governing Documents of the Association;

7. That the CC&R’s will continue to run with the land;

and

8. That the Bankruptcy Court will retain jurisdiction “to

interpret, enforce, and implement the terms of this Order ...” (2A. A.523-

543.)

The Association was pleased by the sale of the Recreational

Facilities to a third party on such terms as it deemed favorable and in the

best interests of the Association and its members. (3A.A.619-620.) It

explained to its membership that CSSV had claimed a right to increase

maintenance fees under the original Declarations by determining a CPI
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index shortfall (e.g., that the prior owners had failed to include CPI

adjustments as peninitted under the Declarations over the years), which is

what precipitated the Association’s initiation of mediation and arbitration

with CSSV. (3A.A.619-620.) The Association also explained to its

membership the pros and cons of moving forward with arbitration over the

assessment dispute, versus negotiating a settlement with CSSV to end a

five-year long dispute with that owner (CSSV) which had resulted in a

judgment for mismanagement and looting, followed by CSSV’s bankruptcy

proceeding, during which protracted proceedings the Recreational Facilities

continued to languish and waste. The Association explained its

determination that entering into the settlement agreement to facilitate the

sale of the Recreational Facilities to a cooperative third party who would

properly maintain the Recreational Facilities, honor CSSV’s obligation to

restore $850,000 in looted funds for deferred repairs needed to the

Recreational Facilities, and resolve other issues over use of the Recreational

Facilities and maintenance fee disputes, was in the best interests of the

Association. (3A.A.620-621.)

L Appellant Davis’ First Lawsuit against the Association Arising 
out of the Settlement Agreement with K&S Was Determined 
Conclusively against Davis.

On April 20, 2015, Appellant Davis sued Respondent Association in

Riverside Superior Court, Small Claims Division, in an action entitled

Richard N Davis v. Tri Palm Unified Owners Association, Case No. INS
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1500655 C‘Davis’ First Lawsuit”). (2A.A.553-563.) In Davis’ First

Lawsuit, he alleged the Association caused him monetary damages by

entering into a fraudulent [settlement] agreement with [K&S] ... to allow

the maintenance fees to be raised above what the CC&R’s allow.

(2A.A.554.) Davis’ First Lawsuit was heard by the Court on May 26, 2015,

and on that date the Court entered judgment in favor of the Association and

against Davis. (2A.A.565.)

III.

PROCEDURAL HISTORY

A. Davis and Cheveldave Filed the Underlying Action Asserting the 
Same Claims against the Association Asserted in Davis’ First 
Lawsuit.

After losing his first lawsuit against the Association over its

resolution of the protracted dispute regarding the Recreational Facilities,

Davis joined fellow Association member Alex Cheveldave (“Cheveldave”)

and filed the underlying action on January 26, 2016, alleging claims against

the Association seeking, among other things, to invalidate the Settlement

Agreement which resolved the Association’s claims asserted in the

Association’s Riverside Lawsuit and the Bankruptcy Action. (1A.A.9:13-

23, 11:25-26.)

B. The Association’s Special Motion to Strike.

Asserting Appellants’ claims against the Association arose out of the

Association’s protected petitioning activities in the Riverside Lawsuit, the
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Bankruptcy Proceeding, and its initiation of arbitration after obtaining relief

from stay, the Association filed a special motion to strike under California

Code of Civil Procedure section 425.16 (the “Anti-SLAPP Motion”).

(1 A.A.77-96.) In support of its motion, the Association submitted and

requested that the trial court take judicial notice of the Master Declaration,

the operative complaint in the Association’s Riverside Lawsuit, the

Judgment and Permanent Injunction entered in the Association’s favor in

the Riverside Lawsuit, the Motion and all supporting documents filed by

CSSV in the underlying bankruptcy proceedings for an order approving the

sale of the Recreational Facilities including the Settlement Agreement, the

bankruptcy court’s order approving both the sale of the Recreational

Facilities to K&S and the Settlement Agreement, the Memorandum of

Settlement recorded on July 16, 2014; the complaint filed by Davis against

the Association in Davis’ First Lawsuit and the judgment for the

Association in that action. (2A.A.101-3A.A.578.)

Opposing Association’s anti-SLAPP motion, Appellants admitted

the Association had the right to bring the Association’s Riverside Lawsuit

(3A.A.582:21-27) but claimed the Association was not a common interest

development and therefore lacked the authority, without joining the

individual owners as part of the lawsuit, to enter into the Settlement

Agreement resolving the claims against CSSV and its successor-in-interest

K&S. (3A.A.582-583.)
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Reasoning that the complaint arises from the Association’s

settlement of the earlier litigation, the trial court determined the Association

met its burden to establish the complaint arises from protected petitioning

activities. (3A.A.668.) Moving on to the second question evaluating the

merits of Appellants’ claims, the court also detennined the Association is a

homeowners association with the statutory authority to bring the lawsuit

without joining the individual owners, and had the corresponding authority

to settle those disputes. {Ibid.) Accordingly, the court concluded the

Respondents did not meet their burden to establish the merits of the claims

arising out of the Association’s determination to enter into the settlement

agreement, and granted the motion to strike. {Ibid.)

C. Appellants’ Motion for Reconsideration

Appellants brought a motion for reconsideration of the order

granting the Association’s motion to strike the complaint. (3A.A.692.)

Even though the Association brought the motion to strike on grounds the

complaint arose out of its protected petitioning activities, the Respondents

asserted that Crossroads Investors, L.P. v. Federal National Mortgage

Association (2016) 246 Cal.App.4th 529 (a new case) supported its position

that free speech was not implicated by the underlying complaint.

(3A.A.694.) Appellants also re-argued the issue of whether the Association

is a common interest development. (3A.A.694-695.) Noting that the basis

for the Association’s anti-SLAPP motion was its protected petitioning
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activities (not free speech), the trial court denied the motion for

reconsideration. (3A.A.800-802.)

D. Award of Attorney Fees and Entry of Judgment for Association. 

As permitted by Code of Civil Procedure section 425.16, the trial

court awarded the Association attorney fees and costs incurred in defending

against the meritless SLAPP suit. (3A.A.806.) Judgment was entered for

the Association accordingly. (3A.A.805-807.)

E. Notice of Appeal.

Cheveldave and Davis appealed the order granting the Association’s

anti-SLAPP motion, and the trial court’s order denying the motion for 

reconsideration.^ (3A.A.781.) Cheveldave and Davis did not appeal the

subsequent order awarding attorney fees to the Association. (3A.A.781;

807.)

IV.

LEGAL DISCUSSION

A. California Enacted the Anti-SLAPP Statute To Protect Free 
Speech and Petitioning Rights.

The trial court concluded the complaint “obviously arises out of

[Association’s] constitutionally protected” petitioning activity. (3A.A.668.)

2 Although the Notice of Appeal identifies the order den}dng the 
Appellants’ motion for reconsideration (3A.A. 781), Appellants do not raise 
or brief any claim of error with respect to the trial court’s denial of that 
motion. Any such contention is now waived. {Akins v. State of California 
(1998) 61 Cal. App.4th 1,50.)
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As briefed below, Association respectfully submits this determination is

correct, and Appellants do not offer any argument or authority sufficient to

overturn that decision.

The acronym SLAPP stands for “Strategic Lawsuit Against Public

Participation.” {Briggs v. Eden Council for Hope & Opportunity (1999) 19

Cal.4th 1106, 1109, fn.l; Code of Civ. Proc. section 425.16.) A SLAPP

lawsuit is an unmeritorious claim which has a chilling effect on a

defendant’s exercise of the constitutional right of free speech and petition.

To protect free speech and public petitioning against SLAPP

lawsuits, California adopted Code of Civil Procedure section 425.16. The

Legislature’s express purpose is set out in the statute’s preamble:

(a) The Legislature finds and declares that there has been a 
disturbing increase in lawsuits brought primarily to chill the 
valid exercise of the constitutional rights of freedom of 
speech and petition for the redress of grievances. The 
Legislature finds and declares that it is in the public interest to 
encourage continued participation in matters of public 
significance, and that this participation should not be chilled 
through abuse of the judicial process. To this end, this section 
shall be construed broadly.

(Code Civ. Proc., § 425.16, subd. (a) (emphasis added).)

B. The Two-Prong Analysis of a Plaintiffs Claim Under the Anti- 
SLAPP Statute.

Section 425.16 provides for summary dismissal of a SLAPP lawsuit

with a mandatory attorney fee award to a named defendant if (a) the

moving defendant establishes that the claim arises out of protected speech
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or petitioning activities, and (b) the plaintiff fails to establish the merits of

the claim with admissible evidence. (Code of Civ. Proc. section 425.16(b)

and (c).)

These two prongs are analyzed in sequence. On the first prong, the

moving defendant carries the burden to show that the gravamen of the

claim arises from protected speech or petitioning activities. If so, the

burden shifts to the plaintiff to establish a probability of success on the

merits. (Code Civ. Proc. section 425.16(b)(1); see also Kleveland v. Siegel

& Wolensky, LLP (2013) 215 Cal.App.4th 534, 548.) Petitioning activity is

deemed an important enough right that any claim arising out of petitioning

activities are subjected to special scrutiny to make sure only meritorious

complaints can proceed beyond the initial pleading.

Upon showing the complaint arises out of constitutionally protected

speech or petitioning activities, the plaintiffs burden to establish merit to

the claim requires production of admissible evidence. (Code Civ. Proc.

section 425.16(b)(1); see also Kleveland, supra, 215 Cal.App.4th at 548.) If

the plaintiff produces admissible evidence to support a claim, the matter

can proceed. If the plaintiff does not meet that burden, the defendant is

protected from litigation expense and burden deemed antithetical to the

First Amendment, by summary dismissal and an award of attorney fees.

(Code of Civ. Proc. section 425.16(c)(1).)

///
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c. Standard of Review.

In determining whether the parties have met their respective

burdens, the trial court must “consider the pleadings, and supporting and

opposing affidavits .. .(Code Civ. Proc., § 425.16, subd. (b)(2).) On

appeal, the court reviews the record de novo. {Matson v. Dvorak (1995) 40

Cal.App.4th 539, 548.) However, the trial court’s evidentiary decisions are

reviewed for abuse of discretion. {Hall v. Time Warner, Inc. (2007) 153

Cal.App.4th 1337, 1348, fn. 3.)

V.

PRONG ONE: THE ASSOCIATION’S DECISION TO BRING AND 
SETTLE ITS CLAIMS INVOLVING THE OPERATIONS AND 
MAINTENANCE OF THE RECREATIONAL FACILITIES IS 

PROTECTED BY THE ANTI-SLAPP STATUTE

On the first prong, the question is whether the Association’s

allegedly wrongful, injury-producing conduct asserted in the complaint

amounts to protected speech or petitioning conduct. Whether Appellants

Cheveldave and Davis’ claims have any possible merit is irrelevant on the

first prong, because the merits (in this case, the authority of the Association

to enter into the challenged settlement agreement) are analyzed on the

second prong. {Tuchscher Development Enterprises, Inc. v. San Diego

Unified Port Dist. (2003) 106 Cal.App.4th 1219, 1234-1235.)
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The trial court correctly concluded Cheveldave and Davis’

complaint against the Association arises solely from activities protected by

the First Amendment:

The first question [whether Cheveldave and Davis’ claim 
arises from the Association’s protected activity] is easily 
answered: the complaint obviously arises out of 
constitutionally protected activity. The complaint 
specifically references the settlement agreement made in the 
bankruptcy proceedings and seeks to challenge it. Although 
plaintiffs assert that the settlement agreement does not 
implicate [Association’s] free speech or petitioning rights, 
they do not actually dispute that their complaint arises from 
the settlement of the earlier litigation; indeed, their whole 
argument is that the settlement is invalid for various reasons. 
Thus, [Association] has met its burden on the first part of the 
analysis. (3A.A.667-668.)

The trial court’s ruling points out that the complaint arises out of

Association’s petitioning activities, noting that the Appellants did not even

challenge this in the trial court. {Ibid.) The whole focus of Appellants’

opposition to the Association’s anti-SLAPP motion was on the second

prong, e.g., the supposed merits of its position the Association had the

authority to bring - but apparently not settle - the claims. (3A.A.580-589.)

Appellants argued “[The Association] certainly had the right to sue the

previous owner of the recreational facility because that owner was

negligent in maintaining the recreational facility. But... [the Association]

had no right to negotiate any agreement...” to compromise the claims.

(3A.A.582.)

30



On appeal, the Appellants’ Opening Brief (“AOB”) similarly fails to

address the first prong. The AOB, at page 17, includes one paragraph

entitled “first prong,” but this paragraph does nothing to address the salient

questions under the first prong. Appellants completely fail to address

whether - regardless of the merits of the claim - the claim arises out of

protected speech or petitioning conduct. (AOB at 17.)

Given the short shrift treatment of this issue in the opening brief,

Appellants have now waived the issue of whether the Association met its

burden to establish that the claims Appellants assert in the underlying

complaint arise out of the Association’s protected speech or petitioning

activities. California Rules of Court, rule 8.204(a)(1)(B) requires an

appellate brief on the merits state “each point under a separate heading or

subheading summarizing the point, and support each point by argument

and, if possible, by citation of authority.” Failure to meet this requirement.

with citation to applicable legal authority, constitutes a waiver of the issue

on appeal. {Akins v. State of California (1998) 61 Cal.App.4th 1, 50.)

In order to raise claims of reversible error, or other defects,

Appellants must "present argument and authority on each point made.

{County of Sacramento v. Lackner (1979) 97 Cal.App.3d 576, 591; See also

Dabney v. Dabney (2002) 104 Cal.App.4th 379, 384 [“We need not

consider an argument for which no authority is furnished”]; Atchley v. City

of Fresno (1984) 151 Cal.App.3d 635, 647 [a point asserted by appellant
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without argument or authority need not be discussed].). If the appellant

does not, he or she may, in the court's discretion, be deemed to have

abandoned the appeal. {Berger v. Godden (1985) 163 Cal.App.3d 1113,

1119). In that event, the court may order dismissal. {Ibid.)

The requirement that Appellants must make a cogent and legally-

supported challenge to an adverse determination made by the trial court is

rooted in the well-established principle on appeal that an appealed

judgment or order is presumed correct. {Denham v. Superior Court (1970)

2 Cal.3d 557, 564.) It is Appellants’ burden on appeal to demonstrate error

in the trial court’s determinations, which they can only do with reasoned

arguments supported by authority. Appellants’ conclusion “the first prong

of SLAPP was not met by Defendant [Association]” in the title of Section

VII, at p. 17 of the AOB — with virtually no argument or authority to

support that conclusion whatsoever - is insufficient to overcome the

presumption.

On the other hand, the trial court’s well-reasoned detennination that

the Appellants’ claims in the underlying complaint arose out of the

Association’s protected petitioning activities (3A.A.667-668) is sound and

supported. In determining whether a claim arises from "any act... in

furtherance of the person's right of petition or free speech under the United

States or California Constitution in connection with a public issue,” section

425.16 identifies four categories of protected activities:
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(e)(1) any written or oral statement or writing made before a 
legislative, executive, or judicial proceeding, or any other 
official proceeding authorized by law,

(e)(2) any written or oral statement or writing made in 
connection with an issue under consideration or review by a 
legislative, executive, or judicial body, or any other official 
proceeding authorized by law,

(e)(3) any written or oral statement or writing made in a place 
open to the public or a public forum in connection with an 
issue of public interest, or

(e)(4) any other conduct in furtherance of the exercise of the 
constitutional right of petition or the constitutional right of 
free speech in connection with a public issue or an issue of 
public interest.

(Code Civ. Proc., §425.16(e).)

Relevant here are sections 425.16(e)(1) and (2), implicating the

Association’s petitioning rights. The trial court correctly concluded that

Chevaldave and Davis’ complaint specifically targets the Association’s

resolution of its protracted litigation in the Association’s Riverside Lawsuit

and CSSV’s subsequent bankruptcy and related proceedings concerning the

Recreational Facilities. (3A.A.667-668; lA.A.8-10.) Not only does the anti-

SLAPP statute protect the direct act of petitioning, the protection extends to

acts in connection with settlement of litigation as well. {Seltzer v. Barnes

(2010) 182 Cal.App.4th 953, 963; GeneThera, Inc. v. Troy & Gould

Professional Corp. (2009) 171 Cal.App.4th 901, 907-908.) The protection

applies, even against allegations of fraudulent promises made during the
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settlement process. {Navellier v. Sletten (2002) 29 Cal.4th 82, 90; Navarro

V. IHOPProperties, Inc. (2005) 134 Cal.App.4th 834, 841-842.)

In protecting the right of petition, courts have held that a party

moving to strike a cause of action need not separately demonstrate that the

statement concerned an issue of public significance. “The anti-SLAPP

statute’s definitional focus is not the form of the plaintiffs cause of action

but, rather, the defendant’s activity that gives rise to his or her asserted

liability and whether that activity constitutes protected speech or

petitioning.” {Navellier, supra, 29 Cal.4th at 92; See also Feldman v. 1100

Park Lane Associates (2008) 160 Cal.App.4th 1467, 1480 [“just as

communications preparatory to or in anticipation of the bringing of an

action or other official proceeding are within the protection of the litigation

privilege of Civil Code section 47, subdivision (b),... such statements are

equally entitled to the benefits of section 425.16”]; Chavez v. Mendoza

(2001) 94 Cal.App.4th 1083, 1087, [“it is well established that filing a

lawsuit is an exercise of a party's constitutional right of petition”]; and

Ludwig V. Superior Court (1995) 37 Cal.App.4th 8,19 [the right to petition

includes the act of filing litigation or otherwise seeking administrative

action].)

The Association’s superior court lawsuit, its claim in CSSV’s

bankruptcy proceeding, and subsequent proceedings against CSSV (K&S’

predecessor-in-interest), as well as the corresponding comprehensive
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settiement agreement ending all of those disputes, all constitute protected

activities under CCP §425.16(e)(1) and (2), in addition to protected activity

under the litigation privilege set forth in Civil Code §47(b).

To make its threshold showing under the first prong of the SLAPP

analysis, the Association need not prove that the targeted activity is in fact

constitutionally protected. {Navellier, supra, 29 Cal.4th at 94-95.) The

alleged conduct simply has to fall within the ambit of definitions of section

425.16(e), which must be broadly construed. {Schaffer v. City and County

of San Francisco (2008) 168 Cal.App.4th 992,1001-1004.)

The trial court’s determination that the Association met its burden on

the first prong was correct, and should be affirmed. Any argument by the

Appellants to the contrary has been waived by failure to properly assert

otherwise (with appropriate citation to applicable legal authority) in any

event.

As set forth infra, having concluded the Association met its burden

on the first prong, the trial court also correctly concluded Appellants

Cheveldave and Davis failed to meet their burden to establish even the most

minimal merits of their claims against the Association arising out of the

Association’s resolution of the complex claims asserted in the underling

litigation. As such, the order striking the complaint as an unmeritorious

SLAPP lawsuit should be affirmed.

///
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VI.

PRONG TWO: APPELLANTS FAILED TO MEET THEIR BURDEN 
TO SHOW THE REQUISITE MERIT TO THEIR CLAIMS 

AGAINST THE ASSOCIATION

The only issue Appellants assert on appeal is that the Association

lacked authority to enter into the Settlement Agreement because of

Appellants’ assertion Tri Palms is not a common interest development.

(AOB at 6, 9.)

The Association asserted standing to institute and settle all claims

asserted in the Association’s Riverside Lawsuit, the bankruptcy proceeding,

and the arbitration proceeding under both the Davis-Stirling Act and under

the express grant of standing set forth in the Master Declaration.

(3A.A.699.) Appellants focus exclusively on the question of whether Civil

Code section 5980 applies, completely ignoring the broad authority

expressly vested in the Association to enforce both the Unit Three

Declaration and the Master Declaration. (2A.A.115.)

As set forth below, the Association had standing to both institute and

settle the claims under both the statutory grant of standing to community

associations under the Davis-Stirling Act, as well as the express,

contractual standing accorded to the Association under the Master

Declaration which does not depend on the Davis-Stirling Act. Either way,

the Appellants do not meet their burden to establish that the trial court erred

in detennining that the Association’s resolution of the claims asserted in the
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underlying litigation and bankruptcy proceedings concerning the

Recreational Facilities were within the Association’s authority and

standing. As briefed below, the Association had the authority under both

the Davis-Stirling Act and the Master Declaration, and the Appellants did

not meet their burden to establish otherwise on Prong Two. The order

striking the complaint should be affirmed.

Statutory Standing.A.

California Civil Code section 5980 provides, in relevant part:

An association has standing to institute, defend, settle, or 
intervene in litigation, arbitration, mediation, or 
administrative proceedings in its own name as the real party 
in interest and without joining with it the members, in matters 
pertaining to the ... (a) Enforcement of the governing 
documents.

Civil Code section 5980 is part of the Davis-Stirling Act,

California’s comprehensive statutory scheme governing the rights and

responsibilities of owners and Associations alike in connection with

common interest developments. (California Civil Code sections 4000, et

seq.)

The Davis-Stirling Act Applies Because Association is a 
Common Interest Development.

Appellants seek to defeat the Association’s standing under Civil

1.

Code section 5980 by contending that Tri Palms is not a common interest

development. Appellants broadly contend that there is no Association

common area” as defined in Civil Code section 4095, thus defeating the
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Association’s statutory standing under the Davis-Stirling Act. (AOB at 7,

12-13.)

As briefed below, Appellants’ contentions are flawed under the plain

language of the Davis-Stirling Act. The trial court properly concluded the

Association governs a common interest development as defined by the

Davis-Stirling Act. (3A.A.685-686.)

Although not entirely clear, Appellants appear to argue that the

Association must have existed in 1968 when the Unit Three Declaration

was first recorded (AOB at 7) for the Davis-Stirling Act to apply, the

timing is not significant under the statutory scheme. Rather, the substance

of the property interests created under the applicable governing documents

is what matters. Under Civil Code section 4200, a common interest

development is created “whenever a separate interest coupled with an

interest in the common area or membership in the association is, or has

been, conveyed, provided all of the following are recorded: (a) A

declaration, (b) A condominium plan, if any exists, (c) A final map or

parcel map.” There is no temporal requirement in terms of when the

Association is created to govern the common interest development.

Under Section 3 of the Master Declaration, membership in the

Association is automatic when an owner acquires a Lot within “an Existing

Tract which has become subject to the jurisdiction of the Association...

(2A.A. 111.) Appellants do not contest the validity of the Unit Three
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Declaration or the Master Declaration. Nor do Appellants contest the

existence of a final map or parcel map, and those maps are referenced in the

Unit Three Declaration (1A.A.14) and the Master Declaration (2A.A.107,

130.) A condominium plan does not exist (nor is one required) because, as

briefed below, the Association is a planned development under Civil Code

section 4175(b), not a condominium. Accordingly, Tri Palms is a common

interest development, and more specifically a planned development.

Civil Code section 4175(b) defines a planned development as a

property development (other than apartment, coop, or condominium),

which has the following features: “Common area and an association that

maintains the common area with the power to levy assessments that may

become a lien upon the separate interests....” (Civil Code section 4175(b).)

Civil Code section 4201 similarly provides that the Davis-Stirling Act

applies to developments that contain common area. Indeed, the existence of

common area is the sole focus of Appellants on the question of the

Association’s statutory standing to pursue and settle the claims under Civil

Code section 5980. (AOB at 12-15.)

However, the definition of “common area” in the context of a

planned development is very broad and extends to easement interests. Here,

there is “common area” within the definition of the Davis-Stirling Act

sufficient to bring the Tri Palms unified development within the definition

of a common interest development under the Davis-Stirling Act. Under
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California Civil Code section 4095, common area is broadly defined to

include not only an estate in land (Civ. Code 4095(a)) but also, “in a

planned development described in subdivision (b) of Section 4175, the

common area may consist of mutual or reciprocal easement rights

appurtenant to the separate interests.” (Emphasis added).

The Appellants ignore the plain language of both the Unit Three

Declaration and the Master Declaration, clearly providing for mutual and

reciprocal easement rights which are appurtenant to the separate interests.

The Unit Three Declaration recites the original purpose of the developer

was to “develop and improve said tract of land, to open up and lay out the

streets on said map, to impose on the lots and other parcels of land included

in said tract mutual and beneficial restrictions, covenants, agreements.

easements, conditions, and charges as hereinafter set forth...” (1A.A.14.)

The Unit Three Declaration includes easements for installation and

maintenance of drainage facilities over the rear and side of each lot and

parcel of land. (1A.A.16.) In addition, the Unit Three Declaration originally

provided for the right to use and the obligation to pay for the adjacent and

appurtenant Recreational Facilities which were part of the overall Tri Palms

development, initially retained by the developer. (lA.A.17-19.)

The Appellants also identify the third party owner of the

Recreational Facilities as a basis to defeat the applicability of the Davis-

Stirling Act. (AOB at 12-13.) That the Recreational Facilities are owned by
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a third party is of no moment, given the mutual and reciprocal easements of

each owner over and to the appurtenant Recreational Facilities (and the

commensurate right to pay assessments for its upkeep). The Recreational

Facilities were clearly constructed as part of the original development of the

Tri Palms community. (lA.A.17-18; 2A.A.107.) The Master Declaration

similarly confinns the owner easement rights by granting to each

Association member, including Appellants, a “non-exclusive easement for

use and enjoyment of the Recreational Facilities and any improvements

thereon or open space areas therein, which shall be appurtenant to and pass

with title to each Lot.” (1 A.A.37.) The Master Declaration provides a

commensurate right in the Association to enforce all the covenants, mutual

and reciprocal easements, and other obligations - including assessment

obligations - as set forth in the original Declaration (the Unit Three

Declaration) and the Master Declaration. (1A.A.36.)

Although Appellants argue these significant easement rights are not

enough because the Association and/or the owners do not own the

Recreational Facility in fee (AOB at 14), there is simply no authority for

that notion whatsoever. In a crisp misstatement of Civil Code section 4095,

Appellants argue (without any authority):

“Furthermore, Civil Code section 4095 does not say that 
reciprocal or mutual easements create coinmon property. It 
simply says that common property can have mutual or 
reciprocal easements within it.” (AOB 14.)

41



Association respectfully submits that Appellants have gravely

misinterpreted Civil Code section 4095. Civil Code section 4095 plainly

provides that in a planned development (where there is often no separate

common area), the common area to bring the development within the

Davis-Stirling Act “may consist of mutual or reciprocal easement rights

appurtenant to the separate interests.” (Civil Code section 4095(b),

emphasis added.)

There is no requirement, nor has Appellant cited any authority

suggesting, that the easement rights referenced in section 4095 must be in

property owned in fee by the Association. Such a requirement would

completely eviscerate the exception for planned developments, which are

created regularly without separately held common area. The mutual and/or

reciprocal easements in and to the Recreational Facilities, the maintenance

of which is funded by assessments imposed on the Association members

under the original Declarations (lA.A.17-18), and use of which is equally

burdened by the Master Declaration, constitutes “common area” as defined

by Civil Code section 4095(b) in the Davis-Stirling Act.

Appellants cite to Mount Olympus Prop. Owners Ass ’n v. Shpirt

(1997) 59 Cal.App.4th 885 as support for its notion that there is no

common area to bring Tri Palms within the definition of a common interest

development. Mount Olympus is inapposite. In that case, there were no

easements over appurtenant improvements (as exist here over and to the
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Recreational Facilities), membership in the Association was voluntary

(whereas here it is mandatory); and there was there no power of assessment

under the governing documents (as there is here). Indeed, in Mount

Olympus the reviewing court specifically noted “it was a purely voluntary

association of homeowners with no power to charge or collect

assessments.” {Id. at 895.)

It was the fact that membership in the Association was voluntary and

thus not “coupled with” the separate interest as required by Civil Code

section 4200, that fonned the basis for the court’s determination in Mount

Olympus that the subdivision in question there was not a common interest

development. {Ibid.) Here, quite the contrary, membership in the

Association is mandatory and passes with each conveyance of the separate

interests. (2A.A.111.) Moreover, the development documents at issue in

Mount Olympus did not include anything like the mutual and reciprocal

easements as recited in both the Unit Three Declaration and the Master

Declaration, and development did not include appurtenant Recreational

Facilities and/or the assessment obligations as set forth here.

Equally unpersuasive is Appellants’ citation to Comm, to Save

Beverly Highlands Homeowners Ass ’n v. The Beverly Highlands

Homeowners Ass^n (2001) 92 Cal.App.4th 1247 {'Beverly Highlands’’^). In

that action, the question was whether certain construction restrictions

burdening four open space lots owned by a third party could constitute the
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'mutual or reciprocal easements” contemplated by Civil Code section

4095(b) to constitute “common area” sufficient to bring the Association

within the definition of a common interest development subject to the

Davis-Stirling Act. {Id. at 1269-1270.) In that case, the reviewing court

specifically observed that, quite unlike the owners within Tri Palms, and

members of the Association, who unquestionably possess easements to use

the Recreational Facilities under the Master Declaration and Unit Three

Declaration, the owners in Beverly Highlands had no right to use the four

lots. {Ibid.) Rather, there were building restrictions simply prohibiting any

construction on those lots so that they would remain open space. The

Beverly Highlands court distinguished the open space restrictions from

easements as contemplated by Civil Code section 4095, which is the right

to use the property. Here, the Master Declaration clearly provides the

owners, including Appellants, easements to use and enjoy the Recreational

Facilities, which was part of the original developer’s master planned

community and project. (2A.A.116.)

There is scant authority addressing the nature of what “mutual or

reciprocal easements” can constitute common area for purposes of a

planned development under the Davis-Stirling Act. The Beverly Highlands

court was not troubled at all by the fact that the four lots in question were

owned by a third party who was not a member of the Association, but

instead identified the problem as the lack of easements over (lack of any
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right by the owners to use) that property which would satisfy the definition

of Section 4095(b). The Beverly Highlands court observed,

... [I]n order for a planned development to fall within the act, 
there must be, at a minimum, appurtenant easement rights to a 
portion of the development. {Id. at 1271.)

Applying the rationale of Beverly Highlands, the easements to use

the Recreational Facilities set forth in the Master Declaration, and

appurtenant to the separate interests within the Association, constitute

common area as defined in Civil Code section 4095(b). The Recreational

Facilities were clearly developed as part of the Tri Palms development

(lA.A.17-18; 1A.A.28.) Appellants readily admit the Recreational

Facilities are part of the Tri Palms development. (lA.A.8:22-24.) As such.

unlike the building restrictions burdening the four lots in Beverly

Highlands, here the easement rights over the appurtenant Recreational

Facilities, clearly a portion of the Tri Palms development, and

corresponding assessment responsibility, bring the Association within the

purview of the Davis-Stirling Act.

In addition to the easement rights set forth in both the Unit Three

Declaration and the Master Declaration constituting common area under

Civil Code section 4095(b), the Association also owns additional property

in fee mentioned in passing by the Appellants. Appellants admit the

Association’s ownership of the fee to the office property in the trial court

proceedings, admitting the Association “owns some real estate OUTRIGHT
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within TRI-PALMS ESTATES that they use for an office to conduct their

business.” (3A.A.583:5-6.) This property, owned in fee by the Association

as Appellants concede, constitutes common area owned in fee under Civil

Code section 4095(a).

As such, the mutual and reciprocal easements appurtenant to the

separate interests, and the corresponding assessment responsibility for the

maintenance of the Recreational Facilities and the operations of the

Association, all as memorialized in the Unit Three Declaration and the

Master Declaration, constitute common area sufficient to bring the

Association within the scope of the Davis-Stirling Act.

B. Contractual Standing.

In addition to the statutory standing conferred on the Association to

bring and settle claims regarding the enforcement of the Unit Three

Declaration and the Master Association under the Davis-Stirling Act, the

express terms of the Master Declaration conferred standing on the

Association regardless of whether the Association is a common interest

development. Thus, even if Tri Palms were not a common interest

development, the provisions of the recorded Master Declaration impart the

same powers to the Association to enforce the Unit Three Declaration and

the Master Declaration. Section 5(a) of the Master Declaration provides in

part:
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The specific and primary purpose 
and powers of the Association are: ...

A.

To enforce the provisions 
of the various Declarations and this Master 
Declaration, the Articles and bylaws of the 
Association, and other instruments relating to 
management operation and control of the 
Association. The Association may do all other 
acts and things that nonprofit mutual benefit 
corporations are empowered to do, which 
may be necessary, convenient or desirable in the 
administration of its affairs and in order to carry 
out the powers and duties described in this 
Master Declaration, including those powers 
described in Section 374^ of the California 
Code of Civil Procedure and (to extent non 
inconsistent herewith) those powers 
described in Section 1350 et seq. of 
California Civil Code'*, as those sections may 
be amended from time to time. (2A.A.115, 
emphasis added.)

The Master Declaration, the enforceability of which the Appellants

3.

have never contested, imparts the same powers to the Association as found

under the Davis-Stirling Act. Therefore, whether one looks to the powers

granted to the Association under the Master Declaration, which does not

depend on whether Tri Palms is a common interest development, or the

Davis-Stirling Act, which does, it is clear the Association has standing to

act on behalf of its members, including asserting and settling claims related

^ Code of Civ. Proc. section 374 was renumbered and rechaptered to Civil 
Code 5980.

On January 1, 2014, the Davis-Stirling Act (including Civil Code section 
1350) was re-codified and is now set forth at Civil Code section 4000, et
seq.
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to enforcement of the Association’s governing documents without joining

its members.

Civil Code section 5980 (formerly CCP 374) provides, in relevant

part:

An association has standing to institute, defend, 
settle or intervene in litigation, arbitration, 
mediation or administrative proceedings in its 
own name as the real party in interest and 
without joining with it the members, in matters 
pertaining to the following: (a) Enforcement of 
the governing documents........

Given the incorporation of the statutory standing accorded to

Associations under Civil Code section 5980 into the express language of

the Master Declaration, the enforceability of which the Appellants readily

admit (lA.A. 9:3-6.), even if this Court disagreed with the trial court’s

determination Tri Palms constitutes a common interest development, the

Master Declaration provides the same standing to institute and settle claims

involving the enforcement of all governing documents (including the Unit

Three Declaration) (2A.A. 115.)

C. Recitation of the Easements and Restrictions in the Deeds is Not 
Required.

Appellants also cite the lack of specific reference in the deeds to

Appellants’ property to easements and restrictions applicable to the

Recreational Facilities (AOB at 13-14), as if this has any bearing on the

issue. The easements are in the governing documents, not the deeds. In
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Citizens for Covenant Compliance v. Anderson (1995) 12 Cal.4th 345, 349,

the California Supreme Court specifically rejected the idea that the deeds

need to recite the restrictions and easements. The recording of the

declarations is sufficient to bind the properties:

[I]f a declaration [CC&R’s] establishing 
a common plan for the ownership of property in 
a subdivision and containing restrictions upon 
the use of the property as part of the common 
plan is recorded,... describes the property it is 
to govern, and states that it is to bind all 
purchasers and their successors, subsequent 
purchasers who have constructive notice of the 
recorded declaration are deemed to intend and 
agree to be bound by, and to accept the benefits 
of, the common plan; the restrictions, 
therefore, are not unenforceable merely 
because they are not additionally cited in a 
deed or other document.... {Id. at 349 bold 
emphasis added.)

Plaintiffs are bound by the provisions of the Unit Three Declaration

and the Master Declaration. Indeed, Plaintiffs concede their properties are

subject to the Master Declaration. (lA.A.8:25-9:6.) Since Plaintiffs are

deemed to have actual and constructive notice of the various Declarations,

including the Master Declaration that governs their properties, and pursuant

to Citizens for Covenant Compliance, it is clear the Association had (and

has) the power to institute and settle litigation in its own name as the real

party in interest without joining each of the members in matters pertaining

to the enforcement of the governing documents, regardless of whether Tri

Palms is deemed a common interest development. The Association’s
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standing to institute and settle the claims Appellants now challenge,

including claims concerning the assessments imposed by the owner of the

Recreational Facilities, is clear and does not depend on the statutory

standing accorded to Associations under the Davis-Stirling Act. The trial

court’s order dismissing the complaint should be affirmed.

D. Appellants Offered No Evidence that the Association’s 
Settlement of the Maintenance Fee Dispute Violated the Unit 
Three Declaration or the Master Declaration.

Even if Appellants could establish the Association lacked authority

to enter into the settlement agreement, which is unmeritorious as set forth

above, there is an equally compelling and independent reason to affirm the

order dismissing the complaint against the Association. Appellants failed to

produce any evidence whatsoever to establish, even under the minimal

merits standard, that the assessment structure and limitations on the

imposition of the assessment increases under the Settlement Agreement

violated the Unit Three Declaration or the Master Declaration.

Arguing only that the Association lacked authority to negotiate this

aspect of the complex transaction resolving the disputes as to the operations

of the Recreational Facilities, Appellants fail to demonstrate that there was

any error in the owner of the Recreational Facilities’ calculation of the CPI

shortfall. This is essential to show damages and, on appeal, prejudicial

harm.
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Appellants’ failure to offer any evidence to support that claim is fatal

to Appellants’ contention for two reasons. First, it is a well-settled principle

of appellate law that in order to demonstrate reversible error, the Appellant

bears the burden to show prejudicial hann flowing from any challenged

judgment or order. {In re S.C. (2006) 138 Cal.App.4th 396, 407 [“appellant

cannot prevail without establishing that she was prejudiced by the alleged

error”].) Here, the Appellants offered no evidence that the assessment

increase imposed by the owner of the Recreational Facilities was not

consistent with the CPI increases permitted under the Unit Three

Declaration in the first place. The Association did not impose the amount of

the increase, but instead negotiated an amortization of the Recreational

Facilities’ owner’s CPI increase to address its claim of an assessment

shortfall over the years, to minimize the impact of the Recreational

Facilities’ owner’s invocation of the right to implement fee increases on the

membership. (3A.A.599, 611-615.) This was part of the resolution of a

myriad of issues concerning the Recreational Facilities in a comprehensive.

complex transaction (3A.A.619-620) the bulk of which the Appellants do

not challenge.

Appellants do not controvert the authority of the Recreational

Facilities’ owner to increase the assessment structure over time to conform

to CPI increases. (See lA.A.8:25-9:6, recognizing that their properties are

subject to the Unit Three Declaration and the Master Declaration.) Rather,
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Appellants’ claim against Association is that the assessment shortfall

adjustment imposed by the Recreational Facilities owner (and amortized

over four years under the Association’s Settlement Agreement) violated the

Unit Three Declaration and/or the Master Declaration: “any fee increase

that is more than what is allowed is in violation of the CC&R’s of each

tract and therefore void.” (lA.A.lO:! 1-13.) To oppose the anti-SLAPP

motion, it was incumbent on Appellants to demonstrate - with admissible

evidence - the basis for their contention that the increase reflected in the

Settlement Agreement violated the Unit Three Declaration. It is well-settled

that to meet their burden on prong two Appellants were required to

establish with admissible evidence the facts necessary to sustain a favorable

decision on that point. {Wilcox v. Superior Court (1994) 27 Cal.App.4th

809, 823-824 [overruled in part on other grounds, Equilon Enterprises v.

Consumer Cause, Inc. (2002) 29 Cal.4th 53, 68 fn. 5].)

To meet the evidentiary requirement on the second prong, a plaintiff

cannot simply rely on the allegations in its own pleadings. The evidentiary

showing required to establish the merits on prong two of a special motion

to strike under section 425.16 is similar to the evidence required on a

summary judgment motion, which requires admissible evidence to

demonstrate its claim. A determination of the probability of prevailing on

the claim looks to trial and the evidence that will be presented at that time,

and such evidence must be admissible. {Church of Scientology v.
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Wollersheim (1996) 42 Cal.App.4th 628, 656>657, overruled in part on

other grounds, Equilon Enterprises, supra, 29 Cal 4th at 68 fh. 5.)

Under Section 10 of the Unit Three Declaration, the annual

assessment was established as of 1968 at $360 per year “provided further

that this maximum may, at [the Recreational Facilities’ owner’s] option, be

increased in the same proportion as the cost of living index for Los Angeles

County, California, of the U.S. Department of Labor increases above such

index on the date of November 15, 1962.” (1A.A.18.) Under this provision

of Unit Three Declaration, the owner of the Recreational Facilities had the

right to increase the assessments over time according to the CPI, with the

baseline as of 1962. The only evidence before the trial court on the motion

to strike was that “in 2013 CSSV [the owner of the Recreational Facilities

at the time] commissioned a study of maintenance fees in the .. .tracts.

Based on a shortfall identified in the study, CSSV raised the fees 6.5% for

2014.” (3A.A.619.) Although the Association initiated the mediation and

arbitration proceeding to contest the manner in which the increase was

imposed, which it resolved in the Settlement Agreement, the only evidence

before the trial court on the anti-SLAPP motion was that CPI adjustments

were permitted under the Unit Three Declaration using the 1962 CPI as a

baseline (2A.A.424), and the Recreational Facilities owner had conducted

an assessment study and determined an assessment shortfall under the

Declaration. (3A.A.618-619.) The Association only negotiated an
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amortized schedule to minimize the impact of that increase to owners and

the Association. (3A.A.620.) Although Appellants allege the increase was

for an amount in excess of what was permitted under the Unit Three

Declaration, critically missing from Appellants’ showing in opposition to

the anti-SLAPP motion is how, if at all, the Recreational Facilities’ owner’s

math was incorrect under the Unit Three Declaration and its detennination

of an assessment shortfall. The Appellants’ opposition to the anti-SLAPP

motion ignores this issue altogether. (3A.A.580-589; 593-621.)

Appellants’ failure to offer any evidence demonstrating the

assessment shortfall claimed by the owner of the Recreational Facilities

was not permitted under the Unit Three Declaration in the first place is fatal

to its claims against the Association. To show prejudicial harm warranting

reversal, it is not enough to simply argue that the Association’s agreement

was unauthorized. To show prejudicial error, the Appellants needed to

demonstrate with admissible evidence the increase was not pennitted under

the governing documents. Appellants offered no such evidence whatsoever.

Rather, the evidence before the trial court was that the assessment increase

was imposed by the owner of the Recreational Facilities based on a study it

commissioned as to the assessment amounts (3A.A.619-620), the Unit

Three Declaration expressly contemplates CPI adjustments (2A.A.424), and

that CSSV’s assessment study showed a shortfall in those increases which

the Recreational Facilities owner sought to recoup. (3A.A.619.) Appellants
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offered no evidence whatsoever demonstrating that the calculations were

incorrect under the CPI adjustnents allowed (dating back to the 1962

baseline) over time, such that the Association’s agreement to the

amortization of those adjustments over the four year period specified in the

Settlement Agreement was subject to any math challenge. Accordingly, it

has not and cannot demonstrate prejudicial error sufficient to overturn the

order striking the complaint.

E. The Evidentiary Presumptions that the Association’s 
Determination to Enter into the Settlement Agreement was in 
the Association’s Best Interest is entitled to Judicial Deference.

As set forth above, Appellants fell woefully short of their evidentiary

burden of proof that the Association’s agreements violated the terms of the

Unit Three Declaration. In addition, the trial court also had evidence that

the Association’s Board of Directors exercised proper discretion and sound

business judgment in coming to terms with the Recreational Facilities. The

Association’s dispute with the owner of the Recreational Facilities was

complicated and protracted, and the Settlement Agreement was the result of

a comprehensive resolution of a myriad of issues benefiting the Association

and all members concerning the Recreational Facilities. This includes the

infusion of $2.5 million for capital improvements, the establishment of a

capital reserve account for future repairs, the cooperation of the new owner

with the Association on the repairs to the Recreational Facilities necessary.

immediate funding of the $850,000 determined by the trial court in the
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Riverside Lawsuit to have been improperly disbursed to CSSV’s principals

(See 2A.A. 170:4-6), for immediate repairs of the Recreational Facilities,

and more. (3A.A.620.)

In evaluating challenges to detenninations made by the governing

board of a community association, the California Supreme Court has

articulated a review standard that gives judicial deference to decisions, like

the decision Appellants challenge here to settle the claims concerning the

Recreational Facilities asserted under the original Unit Three Declaration

and the Master Declaration on all issues including the assessment.

Citing its earlier decision in Nahrstedt v. Lakeside Village

Condominium Assn. (1994) 8 Cal.4th 361, the California Supreme Court in

Lamden v. La Jolla Shores Clubdominium Homeowners Assn (1999) 21

Cal.4th 249, 264, held:

Generally, courts will uphold decisions made by the 
governing board of an owners association so long as they 
represent good faith efforts to further the purposes of the 
common interest development, are consistent with the 
development's governing documents, and comply with public 
policy.

This rule of judicial deference to the decisions of the governing

boards of a community association has been applied to a variety of different

contexts. In Dolan-King v. Rancho Santa Fe Assn. (2000) 81 Cal.App.4th

965, 979, the judicial deference rule was applied to a community

association’s decision regarding a proposed architectural improvement. In
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Harvey V. The Landing Homeowners Assn. (2008) 162 Cal.App.4th 809,

823-825, the judicial deference rule was applied to a community

association’s decision to grant easements to common area. In Watts v. Oaks

Shores Community Association (2015) 235 Cal.App.4th 466, the reviewing

court specifically noted the broad application of the judicial deference rule

in the context of decisions by community associations, and applied the

judicial deference rule to the decision of a community association’s board

to adopt short term rental rules. As such, in order to meet their burden to

show the merits of their claim that the Association’s decision to enter into

the Settlement Agreement was unauthorized or wrongful, the Appellants

would have had to offer admissible evidence demonstrating how, if at all.

the assessment calculations reflected in the Settlement Agreement were

erroneous or wrongful under the Unit Three Declaration or the Master

Association. The only evidence on the propriety of the Settlement

Agreement is that the Association very carefully weighed the pros and cons

of resolving all outstanding disputes concerning the Recreational Facilities,

versus continued protracted and uncertain litigation while the Recreational

Facilities continued to languish and waste. (3A.A.618-621.) Appellants

offered absolutely no evidence to controvert the propriety of that decision,

or showing that there was any error in the assessment study of CSSV which

provided the foundation for the assessment increases. As such, the trial

court properly concluded the Appellants did not meet their burden to
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establish the merits of their claims against the Association and their

challenges to the Settlement Agreement. The decision should be affirmed.

F. The Appellants, as Members of the Association, Are Collaterally 
Estopped From Relitigation the Same Issues.

In Bailey v. Brewer (2011) 197 Cal.App.4th 781, the court held that

in determining whether a claim is legally viable for purposes of

demonstrating a probability of prevailing, as required under the second

prong of CCP §425.16, “a claim is not legally viable if it cannot be

relitigated in court under the doctrine of res judicata.” {Id. at 792-793.)

Here, the Appellants Complaint is not legally viable as the Appellants are

precluded under the principles of collateral estoppel and res judicata from

relitigating their claim before this Court.

1. The Bankruptcy Court’s Order is a Final Judgment.

In Nathanson v. Hecker (2002) 99 Cal.App.4th 1158, the court held

a bankruptcy court’s allowance of a claim is a final judgment’ and ‘is

binding and conclusive on all parties or their privies, and being in the

nature of a final judgment, furnishes a basis for a plea of res judicata.’” {Id.

at 1163.) The court further noted:

In bankruptcy, ‘each adversary proceeding or contested 
matter is a discrete unit and ... once that unit is defined, 
ordinary concepts of finality apply.’

... ‘Congress has long provided that orders in bankruptcy 
cases may be immediately appealed if they finally dispose of 
... disputes within the larger case - and in particular, it has
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long provided that orders finally settling creditors’ claims are 
separately appealable.’

... the determinative fact here, for purposes of ascertaining 
the finality element of res judicata, was not that the case 
advanced to confirmation of a reorganization plan, but that 
the court issued an order allowing Nathanson’s claim, 
because that order was final, appealable and hence supplied a 
basis for the bar of res judicata. (Citations omitted). {Id. at 
1165.)

2. The Association’s Settlement is a Final Decision on the 
Merits for Res Judicata Purposes.

Similarly, in Citizens for Open Access etc. Tide, Inc. v. Seadrift

Assn. (1998) 60 Cal.App.4th 1053, 1065 {''Citizens'’^), the court held that

even though a plaintiff in a subsequent proceeding was not a party to the

settlement but was in privity with the parties to the prior action, if a

settlement is reached in the prior action that is incorporated into a

judgment, the settlement agreement operates as a bar to a subsequent

challenge. The court reasoned:

[The] judgment entered... by consent or stipulation is as 
conclusive a... bar as a judgment rendered after trial.

Although the judgments entered in the Kelly and federal court 
actions in accordance with the settlement agreement were 
rendered through consent and stipulation, they qualify as final 
and on the merits for purposes of the res judicata doctrine.
{Id. at 1066-1067, citations omitted.)

As in the instant case, the appellant in Citizens complained that it did

not participate in the settlement agreement or the prior actions and that the
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requisite identity of parties was absent. Rejecting that contention, the

reviewing court explained:

Although not a party to the settlement agreement, appellant 
may be bound by its tenns if we determine that privity with 
the parties to the Kelly and federal court actions existed... 
The concept of privity for the purposes of res judicata or 
collateral estoppel refers “to a mutual or successive 
relationship to the same rights or property, or to such an 
identification in interest of one person with another as to 
represent the same legal rights...

A party is adequately represented for purposes of the privity 
rule “if his or her interests are so similar to a party’s interest 
that the latter was the former’s virtual representative in the 
earlier action.” {Id. at 1069-1070, citations omitted.).

Appellants seek to distinguish the rule in Citizens from this case, by

arguing (without any factual support whatsoever) that the Association’s

governing board did not adequately represent the interests of the members

in the negotiations with K&S. (AOB at 21.) Factual assertions without any

support in the record must be rejected on appeal. {Del Real v. City of

Riverside (2002) 95 Cal.App.4th 761,768; [“any point raised that lacks

citation may, in this court's discretion, be deemed waived”]; see also

Falcon v. Long Beach Genetics, Inc. (2014) 224 Cal.App.4th 1263, 1267;

Hernandez v. Vitamin Shoppe Industries Inc. (2009) 174 CaI.App.4th 1441,

1453; Niles Freeman Equipment v. Joseph (2008) 161 Cal.App.4th 765,

788 [“No record citation is given for this assertion, therefore we disregard

it”].) Certainly, in light of Appellants’ burden to establish reversible.

prejudicial error on the part of the trial court’s determination that the
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Appellants did not meet their burden to establish the merits of their claims,

the unsupported and highly debatable assertions that the “[Association] was

desperate to collect their outstanding bill to their attorneys of almost

$400,000” and that “they sold the owners of the individual properties down

the road so [the Association] could recover its attorney fees in the previous

lawsuit in state court” (AOB at 21) is wholly without support in the record.

Such hyperbole also ignores the significant benefits carefully reviewed by

the Association’s Board of Directors in determining that the Settlement

Agreement, given the many pros and cons of continued protracted disputes

over the Recreational Facilities, was in the best interests of the Association

and its members. (3A.A.619-620.) Appellants also ignore, as is axiomatic,

that the Association’s Board of Directors is comprised of homeowners

(with the same interests as Appellants) who are elected by a majority of the

membership to represent the Association and all other members (1A.A.29-

30) in matters pertaining to the enforcement of the Unit Three Declaration

and the Master Declaration. (1A.A.33, 36.)

Here, the Master Declaration and Civil Code §5980 give the

Association the right to institute or settle litigation in its own name as the

real party in interest without joining its members in matters pertaining to

the enforcement of the Association’s Governing Documents including both

the Unit Three Declaration and the Master Declaration. (1 A.A.36.) As such,

on matters pertaining to the enforcement of the Association’s governing
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documents, the Appellants are bound by the terms of the settlement

agreement approved by the Bankruptcy Court, and are estopped, under the

doctrine of res judicata, from relitigating matters previously determined by

the Bankruptcy Court.

3. The Small Claims Judgment Against Davis Precludes this 
Action.

In Pitzen v. Superior Court (2004) 120 Cal.App.4th 1374, 1381 the

Fourth Appellate District held “it is well established that the claim

preclusion aspect of the doctrine of res judicata applies to small claims

judgments.” The court further explained:

Collateral estoppel is an equitable concept based on 
fundamental principles of fairness... We can perceive of no 
rationale for refusing to afford collateral estoppel effect to 
claims litigated and decided against a small claims plaintiff. 
Fundamental fairness dictates that such a plaintiff, having 
chosen to litigate in an infonnal setting by bringing an action 
in small claims court, cannot cite the informality of that 
forum to gain a second chance to litigate a previously decided 
issue ... Allowing a small claims plaintiff to relitigate an 
issue already decided against him in the forum of his choice is 
inconsistent with the public policy that “a plaintiff electing to 
proceed in a small claims court is to be finally bound by an 
adverse judgment. {Id. at 1385, 1386, citations omitted.)

By virtue of the Judgment entered against Davis in his small claims

action against the Association, on a virtually identical issue, Davis is barred

from relitigating before this Court an issue expressly decided against him in

the small claims action.

///
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VII.

RESPONDENT ASSOCIATION, AND OVTTTHE ASSOCIATION, 
SHOULD BE AWARDED ATTORNEY FEES AND COSTS ON

APPEAL

Attorney fees on appeal are recoverable if authorized by contract,

statute or law. (Code of Civ. Proc. section 1033.5(a)(10); Serrano v. Unruh

(1982) 32 Cal.3d621,637.)

The Association is entitled to an award of attorney fees on appeal by

statute under Section 425.16(c). Attorney fees incurred in defending the

action in the trial court were awarded (3A.A.806) and Appellants claim no

error in connection with that award.

Any statutory authority for recovery of attorney fees in the trial court

necessarily includes attorney fees on appeal unless the statute specifically

provides otherwise. The statute need not expressly authorize attorneys’ fees

on appeal for this to be so. {Morcos v. Board of Retirement (1990) 51

Cal.3d 924, 927.) Accordingly, Association is entitled to recover attorneys’

fees and costs incurred on appeal. If this court affirms the order striking the

complaint, the trial court should also be directed to award the Association

its attorneys’ fees and costs on this appeal in an amount to be determined

by the trial court on remand. {Douglas E. Barnhart, Inc. v. CMC

Fabricators, Inc. (2012) 211 Cal.App.4th 230, 250.)

Regarding Appellants’ fleeting reference to a request for attorneys’

fees it makes in its conclusion (AOB at 23), there is no basis to award
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attorneys’ fees to Appellants on this appeal. Even if Appellants were to

persuade this Court to reverse the order striking the complaint, that is not a

decision on the merits which would make Appellants the prevailing parties

under either the governing documents or the Davis-Stirling Act. Thus,

Appellants’ reliance on Tract 19051 Homeowners Assn. v. Kemp (2015) 60

Cal.4th 1135, is misplaced. In that matter, the Supreme Court passed upon

the question of whether the attorney fee shifting provisions of the Davis-

Stirling Act applied reciprocally to claims arising in the context of a 

subdivision determined not to be a common interest development^, which 

were determined on the merits. On the contrary, even if the Appellants were

to persuade the trial court there was reversible error as to any portion of the

trial court’s determination of the motion to strike, that is not a

determination in Appellants’ favor on the merits of the claim.

On the other hand, the attorney fee provision set forth in Section

425.16(c) is expressly limited to a defendant prevailing on a special motion

to strike. It is by its express terms not a reciprocal right to claim attorneys’

fees, and the purpose of this is to further the public policy expressed in

5 The Supreme Court unfortunately did not reach the question as to 
whether the subdivision in question in the underlying proceedings was a 
common interest development. The Supreme Court accepted the lower 
court’s determination that the subdivision was not a common interest 
development. {Tract 19051 Homeowners Assn., supra, 60 Cal.4th at 1141.) 
The Supreme Court only reviewed the question as to whether the attorney 
fee shifting provisions of the Davis-Stirling Act would apply to the 
prevailing party in a dispute where it was determined the subdivision is not 
a common interest development. {Ibid.)
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section 425.16 to provide specific disincentive to plaintiffs from bringing

unmeritorious SLAPP suits and special protection to defendants sued in

cases implicating First Amendment speech or petitioning activities.

(Section 425.16(a).) The only basis for an award of attorneys’ fees to the

Appellants would be if there were facts to support a determination that the

Association had brought the motion to strike solely for the purpose of delay

or for an improper purpose subject to sanctions under Code of Civ. Proc.

section 128.7. (See Code of Civil Procedure section 425.16(c)(1).)

Appellants do not cite to any facts or authority which would provide a basis

for imposition of sanctions against the Association under any

circumstances. As such, while an award to the Association of its attorneys’

fees on appeal is mandatory, should this Court agree with the trial court’s

determination that the Appellants failed to meet their burden to establish

the merits of the claim against the Association, there is no corresponding

basis to award Appellants their attorneys’ fees should the Court reverse and

require the parties to proceed to litigate the merits of the claims.

VIIL

CONCLUSION

For the foregoing reasons, the Association respectfully submits that

the Appellants have not met their burden on this appeal to demonstrate

reversible error. The order should be affirmed in all respects, and this Court
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should direct that the trial court shall award further attorneys’ fees and costs

incurred by the Association in defending this appeal.

Respectfully submitted,

Epsten Grinnell & Howell, APC

5|3MDated: By:
Anne L. Rauch, Esq. 
Attorneys for Respondent 
TRI PALMS OWNERS 
ASSOCIATION
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