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RESPONDENT TRI PALMS UNIFIED OWNERS ASSOCIATION’S 
PETITION FOR REHEARING 

This Court may order a rehearing on any decision that is not yet 

final.  (California Rules of Court, Rule 8.268(a).)  Such a rehearing may be 

granted on the grounds that the Court of Appeal’s opinion misstated or 

omitted a material fact in the case.  (In Re Jessup’s Estate (1889) 81 Cal. 

409, 471.)  Rehearing may also be granted on grounds the opinion contains 

a legal error or was decided based on an issue not raised or briefed by the 

parties.  (California Government Code 68081.)   In the latter scenario, 

rehearing is mandatory. 

As briefed below, Respondent Tri Palm Unified Owner Association 

(“Association”) respectfully submit that rehearing is mandatory because the 

Court’s Opinion filed October 3, 2018 was based upon an issue which was 

not proposed or briefed by any party.  Rehearing is also appropriate 

because there are many material facts and issues which are either omitted or 

misstated in the Opinion, rendering the Opinion and the decision to reverse 

the judgment of dismissal in error as a matter of law. 

I. 
INTRODUCTION 

Following Association’s successful anti-SLAPP motion and 

judgment of dismissal of a claim brought against it by Appellant Alex 

Cheveldave (“Appellant”), who is an owner and member of the 

Association, arising out of the Association’s settlement of a long, protracted 
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dispute with the owner of recreational facilities appurtenant to the lots and 

developed as part of the Tri Palms master planned community, this Court’s 

opinion reverse’s the judgment of dismissal.  Agreeing with the trial court’s 

determination that the Appellant’s claims against the Association fell 

within the ambit of the anti-SLAPP’s protections set forth in California 

Code of Civil Procedure section 425.16, the Opinion concludes there is 

nevertheless minimal merit to the Appellant’s claims because he could have 

argued a point he did not make about the Association’s assertion of 

authority to do exactly what it did under the Association’s governing 

documents.  As set forth below, rehearing is not only appropriate in light of 

the myriad material facts and issues which were omitted and/or mistakenly 

stated in the opinion, the Court’s disposition of the Association’s 

contention of its authority under the Master Declaration hinges on an issue 

or argument not proposed or briefed by any of the parties and therefore 

rehearing is mandatory. 

II. 
REHEARING IS MANDATORY UNDER GOVERNMENT CODE 
SECTION 68081 BECAUSE THE COURT’S OPINION THAT THE 

ASSOCIATION WAS NOT AUTHORIZED UNDER THE EXPRESS 
TERMS OF THE MASTER DECLARATION TO RESOLVE THE 
DISPUTE WITH THE RECREATIONAL FACILITIES OWNER 
WAS BASED ON AN ISSUE WHICH WAS NOT PROPOSED OR 

BRIEFED BY ANY PARTY 

Under the second prong of the Association’s anti-SLAPP motion 

challenging Appellant’s complaint, the question is whether Appellant met 
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its burden to establish, with admissible evidence, that there is at least 

“minimal merit” to its claim.  Given that Appellant’s claim was that the 

Association exceeded its authority in resolving the dispute with the 

Recreational Facility, the Court of Appeal’s opinion rejecting the 

Association’s assertion of contractual authority under the governing 

documents rested on an issue which was not proposed or briefed by any 

party.   

The only issue asserted by Appellant in both the trial court 

proceedings and on appeal is that the Association lacked authority to settle 

the dispute with the Recreational Facilities owner under the statutory 

scheme applicable to common interest developments under the Davis 

Stirling Act (the “Act”).  Appellant contended that without common area 

(the contours of which are broadly defined under the Act), the Association 

was not subject to the Act and thus not entitled to assert the statutory 

standing accorded to homeowner associations falling under the Act as set 

forth in California Civil Code section 5980 (formerly section 1368.3), in 

connection with its resolution of the underlying dispute with the owner of 

the Recreational Facilities.  The Association argued the point of whether it 

is a common interest development under the Act. 

However, Appellant failed to address the Association’s alternative 

assertion that even if it is not a common interest development under the Act 

(a point not conceded), it nevertheless had the power to litigate and resolve 
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the dispute with the Recreational Facilities owner under the express 

language of the Master Declaration.    

Not only did Appellant fail to address that issue in the trial court, the 

Appellant’s Opening Brief does not address this independent ground 

asserted by the Association under the governing documents either.  The 

enforceability of the Master Declaration has never been in controversy, but 

rather the question raised by Appellant has been the applicability of the Act 

as a matter of law (not contract interpretation).  Therefore, while the 

Association contended – and the trial court agreed – that Tri Palm Estates is 

a common interest development and thus the standing accorded 

associations was as defined in Civil Code section 5980, the Association 

also articulated its alternative argument for standing under the terms of the 

Master Declaration (not statutory standing) to do exactly that which the 

Appellant contends it could not.  The Association asserts the language at 

Section 5(a)(3): 

The specific and primary purpose and powers of the 
Association are: 

To enforce the provisions of the various Declarations 
and the Master Declaration the Articles and bylaws of the 
Association, and other instruments relating to management, 
operation, and control of the Association.  The Association 
may do all other acts and things that nonprofit mutual benefit 
corporations are empowered to do, which may be necessary, 
convenient, or desirable in the administration of the affairs 
and in order to carry out the powers and duties described in 
the Master Declaration, including those powers in Section 
374i of the California Code of Civil Procedure and (to the 
extent not inconsistent herewith) those powers described in 
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Section 1350 et seq. of California Civil Code, as those 
sections may be amended from time to time.  (1 A.A. 36.) 

The Master Association’s purpose, under the language of the 

recorded Master Declaration is to enforce the provisions of the various 

Declarations and the Master Declaration.   

The Court’s Opinion, at pages 19-20, includes discussion of an 

argument never made by Appellant.  In rejecting the Association’s assertion 

of specific contractual authority under section 5(A)(3) of the Master 

Declaration, independent of whether it is indeed a common interest 

development subject to the Davis Stirling Act, the Opinion raises the issue 

of internal inconsistency in the Master Declaration as a reason not to 

construe the Association as having all powers of an Association subject to 

the Act: 

Arguably, it would be inconsistent to apply the Davis-Stirling 
Act to the Association because there is evidence reflecting 
Tri-Palms Estates does not have a common area.  Because it 
is arguably inconsistent, one could reasonably argue that, 
under the Master Declaration, the authority granted by the 
Davis-Sirling Act does not apply to this case.  The argument 
would be as follows: the Master Declaration allows the 
authority of the Davis Stirling Act to be exercised by the 
Association “to the extent not inconsistent herewith,” [e.g., 
not inconsistent with the Master Declaration] but it is 
inconsistent in this case because there is no common area, and 
thus, no authority may be exercised under the Davis Stirling 
Act.  Because such an argument can reasonably be made, 
we conclude there is minimal merit to Cheveldave’s case.  
(Typed Opinion, p. 20, emphasis added.) 
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First, this argument was never presented to the trial court in 

opposition to the Anti-SLAPP motion (3 A.A. 580-589) and Appellant 

therefore waived it on appeal.  (Pelligrini v. Weiss (2008) 165 Cal.App.4th 

515, 528; 9 Witkin, California Procedure, Appeal, Section 394 (5th ed. 

2008) and authorities collected.)  Appellant did not make the argument in 

its opening brief either, amounting to a second level of forfeiture on appeal.  

(State Water Resources Control Board Cases (2006) 136 Cal. App. 4th 674, 

835-836.)  Therefore, this Court’s sua sponte determination that “because 

such an argument can reasonably be made,” (but wasn’t) this is a new issue 

or argument not proposed or briefed by any party to the proceeding.  Under 

Government Code section 68081, rehearing is mandatory.   

The conclusion the Association could not have the powers as stated 

in the Master Declaration because it does not have common area and 

therefore is not subject to the Davis Stirling Act as a matter of law) is 

circular and does not give adequate consideration to the additional language 

of the Master Declaration which – wholly independent of the Davis Stirling 

Act – vests the authority in the Association to resolve disputes with the 

Recreational Facilities over the terms of the original Declarations and the 

Master Declarations.  Indeed, the first sentence of Paragraph 5(a)(3) is that 

the primary purpose and power of the Association is to enforce the 

Declarations and the Master Declarations.  The easements and assessment 

obligations concerning the Recreational Facilities were first established in 
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the Declarations (1), and reinforced and incorporated into the Master 

Declaration.  (1 A.A. 37.)  Indeed, the assessment increases asserted by the 

owner of the Recreational Facilities were expressly provided for in the 

original Declaration (1A.A.18), which the Association was delegated the 

express power to enforce (1 A.A. 36) under the Master Declaration.  This is 

enforceable on its own terms and regardless of whether the Association 

possesses common area sufficient to make it subject to the Act as a matter 

of law rather than contract. 

Even if Tri Palm is not a common interest development as defined 

by the Act by operation of its statutory scheme, the express terms of the 

Declaration are nevertheless enforceable and the project is simply subject to 

the common law of covenants, easements, and restrictions.  The 

Association would then simply operate under the corporations code and the 

terms of the governing documents.  (Comm. to Save the Beverly Highlands 

Homes Ass'n v. Beverly Highlands Homes Ass'n (2001) 92 Cal.App.4th 

1247, 1264.)  Given that the dispute with the Recreational Facilities owner 

was squarely within the terms of both the Declaration and the Master 

Declaration, then the Association’s authority to litigate and resolve the 

dispute was set forth in the plain language in the first sentence of Section 

5(A)(3) – and the Association was created for the specific purpose and with 

the power “To enforce the terms of the Declaration and Master 

Declaration.”  This is regardless of any statutory authority to do so under 
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Civil Code section 5980, which would provide that type of authority in the 

absence of a contractual provision saying so, if Tri Palm falls under the act 

as a common interest development.  That question is beside the point, 

where the standing and authority exists under the Master Declaration, as it 

does here. 

Moreover, to the extent Section 5(A)(3) of the Master Declaration 

provides additional language suggesting the Association and its members 

agreed that the Association’s powers would be interpreted as if it were a 

common interest development subject to the Act, this language amounts to 

a choice of law provision and this Court’s sua sponte analysis of an 

argument “which could have been made” concerning the enforceability of 

that language implicates the choice of law doctrine. Respectfully, the 

Opinion’s reasoning that it would be inconsistent to apply the Davis 

Stirling Act because the Association does not have common area to bring it 

within the scope of the Act as a matter of law (which is only relevant if 

Declaration were silent on what law would apply requiring an analysis of 

the Act’s application under the statutory scheme) is circular does not give 

proper respect to the language of the Master Declaration under well settled 

principles applicable to such a choice of law provision.   

The California Supreme Court provided the following guidance in 

evaluating such choice of law language: 
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When a contract specifies the parties' choice of law, 
California courts have enforced the contractual choice-of-law 
clause, subject to two qualifications. First, the chosen state 
must bear some substantial relationship to the parties or the 
contract, or there must be some other reasonable basis for the 
parties' choice. Second, application of the chosen state's law 
must not violate a strong policy of California law. These 
standards have been adopted, with some variations in 
language and emphasis, by the overwhelming majority of  
California decisions.  (See Mencor Enterprises, Inc. v. Hets 
Equities Corp. (1987) 190 Cal.App.3d 432, 435-436 [235 
Cal.Rptr. 464] [strong policy and substantial relationship]; 
Hall v. Superior Court (1983) 150 Cal.App.3d 411, 417 
[strong policy]; Ashland Chemical Co. v. Provence (1982) 
129 Cal.App.3d 790, 794 [strong policy and substantial 
relationship]; Bos Material Handling, Inc. v. Crown Controls 
Corp., supra, 137 Cal.App.3d 99, 108 [substantial 
relationship]; Gamer v. duPont Glore Forgan, Inc. (1976) 65 
Cal.App.3d 280, 287 [strong policy and substantial 
relationship]; Frame v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc. (1971) 20 Cal.App.3d 668, 673 [strong policy and 
substantial relationship]; Ury v. Jewelers Acceptance Corp. 
(1964) 227 Cal.App.2d 11, 18, 20 [strong policy].) The 
federal appellate courts, in applying California conflicts law, 
have also adhered to these rules. (Consul Ltd. v. Solide 
Enterprises, Inc. (9th Cir. 1986) 802 F.2d 1143, 1146-1147 
[****43]  [strong policy and substantial relationship]; S. A. 
Empresa, etc. v. Boeing Co. (9th Cir. 1981) 641 F.2d 746, 
749 [same]; Sarlot-Kantarjian v. First Pa. Mortg. Trust (9th 
Cir. 1979) 599 F.2d 915, 917 [same]; Foreman v. George 
Foreman Associates, Ltd. (9th Cir. 1975) 517 F.2d 354, 357 
[strong policy].) 

(Nedlloyd Lines B.V. v. Superior Court (1992) 3 Cal.4th 459, 479.) 

Here, the choice of law language is not that of another state but 

rather that of a statutory scheme specific to the operations of a homeowner 

association within California.  Thus, under the standards applicable to 

enforcement of such a choice of law provision, the question becomes 
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whether the Davis Stirling Act bears some substantial relationship to the 

parties or the contract, or whether there must be some other reasonable 

basis for the parties' choice. Second, application of the Davis Stirling Act to 

Tri Palm must not violate a strong policy of California law. 

The Association respectfully submits that there is a reasonable basis 

for the parties’ decision, as set forth in the Master Declaration, to apply the 

Davis Stirling Act.  Tri Palm is a master planned community with 

easements and restrictions which require a cohesive plan for enforcement, 

which the homeowners accomplished by creating the Association in the 

first place as summarized in the recitals of the Master Declaration itself. (1 

A.A. 28-29.)   The efficient management of such a project is consistent with 

the manifest purpose of the Davis Stirling Act.  Indeed, there is no 

inconsistency between the application of the statutory standing accorded to 

homeowner associations subject to the Act and the broad standing accorded 

to the Association under Section 5(A)(3) of the Master Declaration to 

enforce the Declaration and Master Declaration. The express grant of 

authority to enforce the Declaration and Master Declaration set forth in the 

first sentence of Section 5(A)(3) is consistent with the standing accorded to 

homeowner associations under the Act as set forth in former Civil Code 

section 1368.3 (renumbered to Civil Code section 5980), which provided at 

the time of the 2003 Restated Master Declaration: 

Civil Code §1368.3. Standing to Sue & Defend. 
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An association established to manage a common 
interest development has standing to institute, defend, settle, 
or intervene in litigation, arbitration, mediation, or 
administrative proceedings in its own name as the real party 
in interest and without joining with it the individual owners of 
the common interest development, in matters pertaining to the 
following: 

(a) Enforcement of the governing documents. 

Reviewing the choice of law language included in Section 5(A)(3) of 

the Master Declaration under the standards established by the California 

Supreme Court, there is no inconsistency with the application of the Act to 

the Association insofar as its standing to enforce the governing documents 

expressly provided in the very first sentence of Section 5(A)(3) of the 

Master Declaration.  (1 A.A. 36.)  Such an interpretation is consistent with 

the nature and scope of the purpose and authority of the Association as 

recited in the Master Declaration.  As to the second principle enunciated by 

the California Supreme Court in determining whether to enforce a choice of 

law provision, it is difficult to comprehend how application of the Davis 

Stirling Act to the Association, where the parties expressly so agreed in the 

Master Declaration and for purposes consistent with the clear intent of the 

statutory scheme, would violate a strong policy of California law.  Quite the 

contrary, enforcement of the parties’ agreement that the Association shall 

have the powers accorded a common interest development under the Act 

furthers the public policies reflected in the Act, which is to provide for 

structure and order in the enforcement of the affairs of a homeowner 
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association.  Arguably, the Court’s opinion suggesting that it would be 

somehow inconsistent with the terms of the Declaration where the owners 

agreed when they formed the Association to apply the Act to the powers 

and purposes of the Association violates the public policy behind the Act.  

This is no different than a choice of law provision in the analogous context 

where an arbitration agreement which does not otherwise implicate 

interstate commerce so as to become subject to the Federal Arbitration Act 

(“FAA”) by operation law, nevertheless agrees that their agreement will be 

interpreted according to the FAA.  In Rodriguez v. American Technologies, 

Inc. (2006) 136 Cal.App.4th 1110, 1120, the reviewing court applied a 

contractual provision whereby the parties agreed their dispute would be 

resoled under the FAA, which would otherwise not apply. 

“Thus, there is no ambiguity regarding the parties' intent. 
They adopted the FAA—all of it—to govern their arbitration. 
The FAA controls, including section 3 which requires the 
court to stay the judicial proceeding and compel arbitration. 
Although section 3 may not generally apply to state courts, 
here the parties did as Cronus suggested they could: They 
expressly designated their arbitration proceeding “should 
move forward under the FAA's procedural provisions rather 
than under state procedural law.” (Cronus, supra, 35 Cal.4th 
at p. 394.)” (Rodriguez v. American Technologies, Inc. 
(2006) 136 Cal.App.4th 1110, 1122..) 

“Our opinion does not preclude parties to an 
arbitration agreement to expressly designate that any 
arbitration proceeding should move forward under the FAA's 
procedural provisions rather than under state procedural law.” 
(Cronus Investments, Inc. v. Concierge Services (2005) 35 
Cal.4th 376, 394.) 
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Indeed, the converse can also be true1.  The parties may agree not to 

be bound by the FAA.  “Nevertheless, contracting parties may agree that 

the FAA will not govern their arbitration even if the contract involves 

interstate commerce.”  (Mastick v. TD Ameritrade, Inc. (2012) 209 

Cal.App.4th 1258, 1263.) 

Thus, even if this Court remains persuaded that its analysis of the 

covenants, easements, and equitable servitudes established by the 

governing documents for the Association do not constitute “mutual or 

reciprocal easements” as that phrase is used in Civil Code section 4095(b) 

to extend the definition of common area for a planned development like Tri 

Palm, Association respectfully submits that this Court’s opinion errs in its 

interpretation of the terms of the Master Declaration itself to suggest that it 

would be inconsistent with either the Master Declaration or the Act to apply 

that Act, when the Master Declaration clearly provides for that choice of 

law. At any rate, the terms of the first sentence of Section 5(A)(3) of the 

Master Declaration – even before the broadening language extending 

interpretation to the Act – empowers the Association to enforce the 

                                              
1 We do not suggest that the parties can contract away the provisions of the 
Davis Stirling Act. Such a determination would require analysis, under the 
second prong of the choice of law doctrine, of whether such a contractual 
disclaimer of the Davis Stirling Act (where it otherwise applies as a matter 
of law) would violate public policy.  (See Nedlloyd Lines B.V. v. Superior 
Court, supra,  3 Cal.4th at  479.)  However, Mastick v. TD Ameritrade, 
Inc., supra, 209 Cal.App.4th at 1263, is instructive on the importance of the 
contractual rights of the parties, so long as no public policy is violated. 
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Declaration and Master Declaration which is exactly what Appellant 

contended the Association could not do.  The Association respectfully 

requests rehearing on this issue.  Reconsideration of that issue would 

change the outcome here at least on the question of whether the Association 

acted within its powers as recited in the Master Declaration, even if the 

Court remains committed to its interpretation of the definition of common 

area under the Act, and would do substantial justice to the clear intentions 

of the homeowners when they adopted the  Master Declaration.  The 

current opinion would arguably gut the Association’s ability to do what the 

majority of the owners agreed they wanted..    

III. 
THE OPINION OMITS AND/OR MISSTATES FACTS RESULTING 

IN LEGAL ERROR IN THE COURT’S HOLDING THAT TRI 
PALMS IS NOT A COMMON INTEREST DEVELOPMENT 

Respondent Association respectfully submits that rehearing is also 

appropriate because the following material facts were omitted from the 

Court of Appeal’s October 3, 2018 Opinion.    As detailed herein, these 

facts are germane to the Association’s argument that it is a common interest 

development under the Davis Stirling Act, as well as the alternative 

argument that the Association had the power to enter into the Agreement 

under the Master Declaration in any event, and the Court erroneously 

concluded otherwise.    
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A. The Recreational Facilities Were Developed As Part of the 
Master Planned Tri Palms Community With Benefits and 
Burdens On the Lots and the Appurtenant Recreational 
Facilities 

The properties within the Association’s boundaries, including 

Appellants’ properties and certain adjacent Recreational Facilities 

appurtenant to the lots within the subdivision, are subject to two tiers of 

governing documents as defined in Civil Code § 4150.  The nine tracts 

comprising the sub-associations within the Tri Palms Unified Owners 

Association are subject to individual declarations of restrictions specific to 

each tract.  (1A.A.14-24, 28.)  Relevant here is Unit Three of Tri Palms 

Estates; Appellants Cheveldave and Davis own properties within that tract.  

(1A.A.8, 14.)  

The Opinion omits reference to the original intention of the 

developer of Tri Palm and the inclusion of the Recreational Facilities 

within the boundaries of the development.  Recorded in 1968, the 

Declaration of Restrictions and Charges for Tri Palm Estates Unit Three 

(the “Unit Three Declaration”), recites the original developer’s intent to 

“develop and improve said tract of land, to open up and lay out the streets 

shown on said map, to impose on the lots [within Unit Three including 

Appellants’ properties] and other parcels of land included in said tract 

mutual and beneficial restrictions, covenants, agreements, easements, 

conditions and charges as hereinafter set forth, under a general plan or 
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scheme of improvements for the benefit of all the lands in the tract and 

the future owners of said lands….”  (1A.A.14, emphasis added.)  

While the Opinion acknowledges the easement under the 

Declaration that all homeowners possess mutually to use the Recreational 

Facilities, the Opinion omits discussion of the corresponding burden on 

each lot in favor of the owner of the Recreational Facility for assessments. 

In addition to establishing easements for installation and maintenance of 

utilities and drainage facilities over and to each lot (1A.A.16), restrictions 

governing improvements (1A.A.15-16) and use (1A.A.17, 21-22) and 

sewage facilities for the mutual use and benefit of each owner with 

corresponding assessment responsibility (1A.A.20-21) the Unit Three 

Declaration burdened each lot within Tri Palm with an obligation to pay an 

annual maintenance assessment to the owner of the Recreational Facilities 

which were being developed adjacent to the Tri Palms master development 

as appurtenant to Unit Three and the other tracts within Tri Palms 

(1A.A.17-18).  Corresponding rights to lien and foreclose upon each lot to 

enforce the maintenance assessment were vested under the Declaration in 

the owner of the Recreational Facility.  (1 A.A. 22-23.)   In turn, the Unit 

Three Declaration also established mutual easements in favor of all owners 

of land within Tri Palms to use the Recreational Facilities (1A.A 17-18; 

1A.A. 37-38) and provided for authority to bring legal action to enforce the 

Unit Three Declaration in the original developer or any “person, firm or 
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corporation to whom [the original developer] may have assigned the 

[enforcement] right.”  (1A.A.22-23.)  

The Opinion also omits reference to material facts about the initial 

development and operation of the Recreational Facilities relevant to the 

question of whether the Association is a common interest development.  

The Recreational Facilities, consisting of a golf course, recreational 

buildings, and more, were a significant part of the development of the Tri 

Palms community, and title remained in the original developer who initially 

operated the Recreational Facilities and through a series of transactions it 

was subsequently sold to Andrew Stevens who owned it as of the date of 

the 2003 Master Declaration.  (1A.A.17-18; 1 A.A. 28.)  However, the 

Recreational Facilities are described as part of the Tri Palms Estates 

development in the original Declaration and is subject to the Master 

Declaration in the same way as all lots within the development. (Id.) Thus, 

the rights and obligations by and between the lot owners and the owner of 

the recreational facilities property are governed by the Declaration and 

Master Declaration with rights and responsibilities flowing both ways, 

reciprocally.   (Id.) 

The Tri Palms Unified Owners Association (“Association”) is a 

master association created to, among other things, govern the use, establish 

easements, and manage the assessment responsibilities of all the owners 

within all nine tracts within the Association.  (1A.A.28-29; 33.)  To this 
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end, the restated Master Declaration of Restrictions and Charges for Tri 

Palm Unified Owners Association (“Master Declaration”) was recorded on 

August 18, 2003 in the official records of the County of Riverside at 

Document Number 2003-630806, memorializing the rights and 

responsibilities of the owners and the Tri Palms Unified Owners 

Association viz-a-viz the Recreational Facilities and more, (1A.A.26; 

3A.A.598.)  The Master Declaration was recorded with the consent of the 

owners of the lots within the Association as well as the owner of the 

Recreational Facilities in accordance with the amendment provisions of the 

original Declarations.  (1 A.A. 28-29.)   

Among other things, the Master Declaration vests in the Association 

the right to “enforce the provisions of the various Declarations [including 

the Unit Three Declaration] and the Master Declaration.”  (1A.A.36.)  The 

Master Declaration also memorialized the easements for the benefit of all 

members of the Association to use the adjacent and appurtenant 

Recreational Facilities.  (1A.A.28-29, 37.)  The Master Declaration 

confirms the Association’s right and power to participate in the creation of 

rules and regulations governing the use and enjoyment of the Recreational 

Facilities, to negotiate with the owner of the Recreational Facilities 

concerning the maintenance of the Recreational Facilities, and to enforce 

the “various Declarations” (including the Unit Three Declaration and the 

Master Declaration).  (1A.A.36.)  



 
24 

Although the Opinion recites some of the powers vested in the 

Association under the Master Declaration, it omits reference to all powers.  

The Master Declaration confers broad powers on the Association to 

“[e]nforce the provisions of the various Declarations and this Master 

Declaration, the Articles and bylaws of the Association, and other 

instruments relating to management, operation, and control of the 

Association.  The Association may do all other acts and things that 

nonprofit mutual benefit corporations are empowered to do, which may be 

necessary, convenient, or desirable in the administration of its affairs and in 

order to carry out the powers and duties described in [the] Master 

Declaration, including those powers described in Section 374 of the 

California Code of Civil Procedure [renumbered and chaptered to Section 

5980 of the California Civil Code] and, to the extent not inconsistent 

herewith, those powers described in Section 1350 of California Civil Code 

[renumbered to Section 4000 of the California Civil Code, et seq.], as those 

sections may be amended from time to time.”  (1A.A.36.) 

Although Appellant did not raise the contractual reference to Code 

of Civil Procedure section 374 in Section 5(A)(3) as an issue, the Court in 

the Typed Opinion notes that the reference to Code of Civil Procedure 

(“CCP”) section 374 was inapplicable to homeowner association 

governance issues.  (Opinion, p. 19.)  Based on the historical placement of 

the statutory standing provision applicable to homeowner associations, this 
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appears to be a drafting error.  Had this issue or question been raised by 

Appellant in the trial court proceedings or on appeal, the Association would 

have addressed it as follows.  The reference to Code of Civil Procedure 

section 374 is a drafting error, of little consequence because of the second 

and correct reference in the same paragraph of the Master Declaration 

(specifically Section 5(A)(3)) incorporating all the powers accorded to 

homeowner associations under Civil Code section 1350 et seq., which was 

the Davis Stirling Act in 2003.  The reference to Code of Civil Procedure 

section 374 was a reference to the original standing statute applicable to 

homeowner associations.  Explaining the history of the codification of the 

standing accorded to homeowner associations in the State of California, the 

court in Orange Grove Terrace OA v. Bryant Properties (1986) 176 

Cal.App.3d 1217 described the history as follows:  

This action was brought pursuant to the provisions of former 
Code of Civil Procedure section 374, which read, in part:  ‘An 
owners' association established in a project consisting of 
condominiums, as defined in Section 783 of the Civil Code, 
․ shall have standing to sue as the real party in interest for 
any damages to commonly owned lots, parcels, or areas ․ 
occasioned by the acts or omissions of others, without joining 
with it the individual owners of such project․’ 
 
The section was enacted in 1976 (Stats.1976, c. 595, p. 1439, 
§ 2, amended by Stats.1979, c. 168, p. 387, § 1) 1 in 
response to the decision in Friendly Village Community 
Assn., Inc. v. Silva & Hill Constr. Co. (1973) 31 Cal.App.3d 
220, wherein it was held that a homeowner association lacked 
ownership, possession, or right of possession in the common 
areas of a condominium project and therefore lacked standing 
to sue grading contractors for failing to properly cut, fill and 
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compacted the soil underlying the project, resulting in 
damage  to the common areas.  (Cf. Raven's Cove 
Townhomes, Inc. v. Knuppe Development Co. (1981) 114 
Cal.App.3d 783, 171 Cal.Rptr. 334 (Association owned 
common areas).)    

Subsequent legislative history reflects that Section 374 was 

renumbered Code of Civil Procedure section 383, which was rechaptered 

by 2003 in Civil Code section 1368.3.   The same provision has now been 

renumbered to California Civil Code section 5980.  If this issue had been 

raised in the trial court, it could have been addressed by an errata or other 

proceeding to cure the error.  Given the subsequent reference to Civil Code 

section 1350 et seq. (which includes Civil Code section 1368.3 (now 5980) 

further proceedings (remand for determination of intent) should not be 

necessary but would be preferable to an unjust interpretation of the Master 

Declaration. 

B. The Association’s Appurtenant Recreational Facilities 

The Recreational Facilities, appurtenant to and developed as part of 

the original Tri Palms master planned community (1A.A.14, 17-18) consist 

of an 18-hole regulation golf course, a 9-hole executive golf course, a 

15,000 square foot clubhouse, a restaurant/bar, banquet, and meeting 

facility that can accommodate up to 700 people, a 1,000 square foot arts 

and crafts building, three large swimming pools, two spas, one children’s 

pool, a card/library/television room, tennis courts, an international 

shuffleboard complex, a pro shop, and one skill golf course.  (2A.A.196.) 
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The Recreational Facilities are of significant value to the homes within the 

Tri Palms development, were part of the original development of the 

project (1A.A.17-18), and are an integral part of ownership within the Tri 

Palms Unified Owners Association.  (1A.A.30; 3A.A.618-621.) 

The Recreational Facilities, while owned by the original developer 

for years and later transferred to other third party owners, is burdened by 

the Master Declaration which establishes easements for the use and 

enjoyment of the Recreational Facilities inuring to all members of the 

Association (1A.A.26-61), and for the levying of assessments against 

Association members to support the operations of the Association.  

(1A.A.32, 34-36.)  The Unit Three Declaration also requires payment by 

the individual owners of assessments to the owner of the Recreational 

Facilities for maintenance of the Recreational Facilities.  (1A.A.18.)  The 

assessment revenue paid by Association members to fund the Recreational 

Facilities generates more than $4,200,000.00 annually.  (2A.A.195.) 

Under the Master Declaration, any disagreement between the 

Association and the owner of the Recreational Facilities over maintenance, 

and the enforcement of the various Declarations including the Unit Three 

Declaration and the Master Declaration, shall be resolved by the 

Association through mediation and subsequent arbitration or litigation 

unless otherwise agreed.  (1A.A.39-40.) 
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The Opinion’s conclusion that Tri Palms is not a 
common interest development under the Act, by operation of 
law, rests on a conclusion that (a) Civil Code section 4095(a) 
requires that the easements which may constitute common 
area for purposes of a planned development such as Tri Palm 
be both mutual and reciprocal. (Opinion, p. 16-17.)  
However, Civil Code Section 4095(b) clearly provides that 
the easements may be mutual or reciprocal, in the alternative. 
The Court’s Opinion omits any reference to the Association’s 
Motion for Judicial Notice of the legislative history behind 
the adoption of the language set forth in Civil Code section 
4095(b), filed and fully briefed prior to oral argument and 
submission of the matter, and referred to the merits panel for 
resolution with the appeal by Order of the Court dated August 
20, 2018.  The Opinion therefore does not address the 
Association’s contention that the owners’ mutual easement 
rights to use the Recreational Facilities are sufficient to 
support a conclusion that there is common area as 
contemplated by Civil Code section 4095, as evidenced by 
the legislative intent behind the statute (and the inclusion of 
the word “or” between “mutual” and “reciprocal” – 
suggesting they have different meanings).. As discussed in  
leading treatise on formation of common interest 
developments: 
“The common area in a planned development may consist 
only of intangible rights of use or an easement and obligation 
to maintain land or improvements owned by a third party, 
such as a city-owned parkway, a flood control or drainage 
easement, or a street or right-of-way connecting the project to 
a public street.  If so, the definition of common area in Civil 
Code 4095 (“the entire common interest development except 
the separate interest therein) does not fit.  In anticipation of 
this problem, the statutory definition of a planned 
development is “the common area for a planned development 
[that has an association with the power to levy assessments 
that may become a lien] may consist of mutual or reciprocal 
easement rights appurtenant to the separate interests.”  (Civil 
Code section 4095, 4175.)”   (Forming California Common 
Interests, Vol. 1, Section 1.36, Continuing Education of the 
Bar (CEB, 2018).) 
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Given the Court’s omission of these material facts and issues which 

are all relevant to the determination of whether Tri Palm is a common 

interest development, subject to the Davis Stirling Act, should be the 

subject of rehearing. 

IV. 
THE OPINION OMITS AND/OR MISSTATES FACTS 

CONCERNING THE SPECIFIC LANGUAGE IN THE MASTER 
DECLARATION VESTING THE ASSOCIATION WITH THE 

AUTHORITY TO ENTER INTO THE AGEEMENT REGARDLESS 
OF WHETHER THE ASSOCIATION IS SUBJECT TO THE DAVIS 

STIRLING ACT 

To provide for an effective and cohesive plan of enforcement of the 

restrictions against the Recreational Facilities and to confirm the rights of 

the Association members in the Recreational Facilities (2A.A.107-108), the 

Association was imbued with important enforcement rights. The Master 

Declaration provides that the Recreational Facilities are subject to the 

Master Declaration and the general jurisdiction of the Association as 

provided under the Master Declaration.  (2A.A.107-108.) 

The powers of the Association are further enumerated in the Master 

Declaration at Section 5 and include the power to “enforce the provisions of 

the various Declarations [including the Unit Three Declaration] and this 

Master Declaration...”  (2A.A.115.)  Section 5 of the Master Declaration 

further provides “the Association may do all other acts and things that 

nonprofit mutual benefit corporations are empowered to do … in order to 

carry out the powers and duties described in this Master Declaration.” 
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(Ibid.) In addition to conferring the Association with the power and 

standing to institute and resolve claims under the individual tract 

Declarations and the Master Declaration as provided by Code of Civil 

Procedure section 374 [renumbered and chaptered to Civil Code section 

5980] and Civil Code 1350 [renumbered to Civil Code section 4000 et 

seq.], the Master Declaration further states that “… the Association shall 

[have the power to] initiate … actions at law or in equity against … [the 

owner of the Recreational Facilities] and others for violations of provisions 

of the Declarations [and] this Master Declaration …”  (Id. at 115-116.) 

The Opinion makes no reference to these provisions of the Master 

Declaration and does not analyze the Association’s power to enforce the 

terms of the original Declaration and resolve disputes concerning same with 

the Recreational Facilities owner.  There was no issue raised or briefed 

seeking in any way to invalidate the Master Declaration, which binds 

Appellant’s property – a fact Appellant does not contest.   As such, whether 

or not the Association is subject to the Davis Stirling Act it had the power 

and authority to litigate and settle disputes with the Recreational Facilities 

owner under the terms of the Declaration itself.  The Davis Stirling Act was 

not the only basis upon which the Association asserted it had the authority 

to litigate and settle the dispute with the Recreational Facilities owner. 

V. 
THE OPINION OMITS AND/OR MISSTATES CERTAIN FACTS 

CONCERNING THE ASSOCIATION’S 2008 LAWSUIT AND 
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RELATED MEDIATION/ARBITRATION PROCEEDING AGAINST 
THE OWNER OF THE RECREATIONAL FACILITY AND THE 

CHALLENGED AGREEMENT RESOLVING SAME 

A. The Association’s Lawsuit Against the Owner of the 
Recreational Facilities for Overcharging Association Members, 
Mismanagement, and Waste 

On October 17, 2008, the Association filed a Complaint in the 

Riverside Superior Court, Indio Court, under Case No. INC081239 (the 

“Association’s Lawsuit”), against The Club at Shenandoah Springs Village, 

Inc. (“CSSV”) the owner of the Recreational Facilities at that time, for 

Breach of the Master Declaration and other related claims.  (2A.A.143.)  

The Association’s Lawsuit asserted that CSSV was mismanaging the 

Recreational Facilities, overcharging Association members, allowing for 

public use of the Recreational Facilities in violation of the rights of the 

Association’s members, and wasting the Recreational Facilities. 

(2A.A.147-154.) On the Association’s request (2A.A.154-156), an interim 

receiver (Andrew Vossler) was appointed until entry of the final judgment 

which was in favor of the Association and issuance of the permanent 

injunction governing CSSV’s operations.  (2A.A.162.)  Appellant makes no 

contention in its complaint and/or on appeal that the Association lacked 

authority to bring this lawsuit. 
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B. The Association Prevailed in its Action against CSSV 

In September 2011, the Association’s Lawsuit against CSSV went to 

trial in the Riverside Superior Court in Indio, California, before the 

Honorable Harold W. Hopp, Judge presiding.  After a three week bench 

trial, the trial court found in favor of the Association after determining 

CSSV’s principals had looted the Recreational Facilities of over $850,000 

and good cause existed for issuance of a permanent injunction against 

CSSV prohibiting any further disbursements of the assessment funds to 

CSSV principals.  (2A.A.160-172.)  The court also awarded the Association 

its attorneys’ fees and costs.  (Ibid.)  Judgment was entered on June 18, 

2012.  (Ibid.)  CSSV immediately filed an appeal and the Association filed 

a limited cross-appeal.  (1A.A.65.)  Appellant makes no contention in its 

complaint or on appeal that the Association’s judgment concerning the 

Recreational Facilities was not valid or that the Association lacked 

authority to initiate the legal proceedings. 

C. CSSV Petitioned for Bankruptcy Protection and the Association 
Filed a Claim as a Secured Creditor 

On December 3, 2012, while the appeal was pending, CSSV initiated 

a Chapter 11 Petition in the United States Bankruptcy Court, Central 

District of California, Riverside Division, under Case No. 6:12-bk-36723-

MH. (2A.A.195.)  The Association timely filed a claim in the bankruptcy 

proceeding as a secured creditor of CSSV.  (1A.A.64.)  Appellant makes no 
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contention in its complaint or on appeal that the Association’s assertion of a 

claim in the bankruptcy proceedings was without authority. 

D. CSSV Increased the Maintenance Assessments 

Shortly after filing its bankruptcy petition, CSSV commissioned a 

study of the maintenance fees / assessments charged to the Association 

owners, determined there was a shortfall in the CPI increases of the 

assessments permitted under the Declaration, and based on that study 

increased the maintenance fee assessments by 6.5% to conform to what it 

believed it should be imposing under the Declaration. (3A.A.619.) CSSV 

took the position that it could catch up on CPI adjustments permitted under 

the Declaration which it had not implemented over the years, by imposing 

an increase to make up for the shortfall.  (Ibid.)  

E. Association Obtained Relief from Bankruptcy Stay 

In response to CSSV’s notice of the fee increase, the Association 

obtained relief from the Bankruptcy Stay, and thereafter the Association 

and CSSV engaged in mediation to resolve the further dispute over CSSV’s 

recalculation of the maintenance fees under the Declaration.  (1A.A.65.)  

Mediation of the maintenance fee dispute was required under Section 6A of 

the Master Declaration.  (2A.A.118.)  Appellant makes no contention in its 

complaint or on appeal that the Association’s initiation of mediation under 

the Master Declaration to resolve disputes concerning the assessment 

structure was without authority. 
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F. Association Initiated Arbitration To Resolve Maintenance Fee 
Dispute 

The Association and CSSV mediated the dispute over maintenance 

fees before the Honorable David Valesquez (Ret’d.) in January 2014 

(1A.A.65), but the issue was not resolved. Under Section 6A of the Master 

Declaration, the Association then invoked arbitration against CSSV, 

seeking resolution of the dispute over CSSV’s recalculation of the 

maintenance fees.  (1A.A.65.)  Appellant makes no contention in its 

complaint or on appeal that the Association’s initiation of mediation under 

the Master Declaration to resolve disputes concerning the assessment 

structure was without authority. 

G. CSSV Filed Motion for Bankruptcy Court Approval to Sell 
Recreational Facilities to Third Party (K&S) 

Soon after the arbitration was initiated, CSSV filed a motion in the 

Bankruptcy Court for an order authorizing the sale of substantially all of the 

assets of the estate, including the Recreational Facilities (and the 

maintenance fees that were paid under the governing documents) to a third 

party.2  (2A.A.174-522.)  The proposed sale required holdover of the sum 

of $850,000 from the sales price for improvements to the Recreational 

Facilities to conform to the Statement of Decision in the Association’s 

                                              
2  The original purchaser was to be Granite Bay Capital Group dba 
Inspire Communities Nationwide (2A.A.242, 525:14-15) but through an 
auction conducted in the Bankruptcy Court, Kort & Scott Financial Group 
(“K&S”) was the qualified overbidder and agreed to be bound by the 
settlement agreement with the Association. (2A.A.527.) 
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Riverside Lawsuit against CSSV, finding that CSSV made disbursements 

of over $858,000 to its principals which had financially crippled the 

Recreational Facilities.  (2A.A. 170:5, 2A.A. 175:23-25.)  Both CSSV and 

the prospective buyer acknowledged the obligation to pay the additional 

judgment in favor of the Association for the sum of $365,648.88 as a 

secured claim. (2A.A.212)  

H. Bankruptcy Court Approved CSSV’s Sale to K&S and the 
Association’s Settlement Agreement with CSSV/K&S Resolving 
Disputes Asserted in the Association’s Riverside Lawsuit and 
CSSV’s Bankruptcy Action 

Deeply embroiled in the complex and lengthy history over the 

maintenance and operations of the Recreational Facilities by this time, the 

Association negotiated with the prospective buyer of the Recreational 

Facilities to resolve all pending disputes on terms which the Association’s 

Board of Directors carefully considered, after weighing the pros and cons, 

to be in the best interests of the Association.  (3A.A.619-621.)  First, as 

prospective owner of the Recreational Facilities, K&S agreed to apply 

$850,000, representing the amount the trial court had determined in the 

Association’s Riverside Lawsuit had been improperly disbursed to CSSV’s 

principals  (2A.A. 170:4-6), directly to the Recreational Facilities for 

immediate repairs. (2A.A.230:24-25.)  K&S also agreed to infuse an 

additional $2,500,000 toward capital improvements to the Recreational 

Facilities and to fund a capital reserve account, further accomplishing the 
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Association’s goal of ensuring proper ongoing (and future) maintenance of 

the Recreational Facilities.  (1A.A.66.)  Regarding the assessment increase 

implemented by CSSV to address the shortfall identified by CSSV, K&S 

also agreed to amortize that over four years rather than imposing a single 

year increase.  (1A.A.65; 3A.A.599, 611-615, 620.)  As the Association 

pointed out in its communications to the Association’s membership, it 

viewed the alternatives of continued and protracted litigation with CSSV 

(by then embroiled in bankruptcy proceedings), were not in the 

Association’s best interests because resolution of those issues was distant 

and uncertain while the Recreational Facilities continued to waste away. 

(3A.A.619-621.)  On the other hand, the Association’s Board of Directors 

concluded it was in the best interests of the Association and its members to 

approve a settlement which: 

• facilitated the sale of the Recreational Facilities to a cooperative 

new owner would mean immediate repayment of the $850,000 

sum looted from the facility by CSSV to restore the Recreational 

Facilities; 

• guaranteed an important commitment for immediate repairs and 

future maintenance of the Recreational Facilities with the 

infusing of an additional sum of $2,500,000 for that purpose; and  
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• resolved the use and maintenance fee dispute by controlling the 

timing of the CPI assessment increases by amortizing the 

assessment shortfall. 

(3A.A.620.)  

The Bankruptcy Court approved the sale to K&S on June 12, 2014. 

(2A.A.523-543.)  In its order, the Bankruptcy Court specifically 

acknowledged the Association’s Riverside Lawsuit and the challenge of the 

increased maintenance fees and further acknowledged that a Settlement 

Agreement had been entered into between the Association and K&S [as 

successor-in-interest to CSSV] regarding the issues asserted in the 

Association’s Riverside Lawsuit and the Recreational Facility maintenance 

fee dispute.  (2A.A.529-530.)  The court also noted that “But for the 

agreement by K&S to the K&S Settlement Agreement, the [Association] 

takes the position that it would not have consented to the sale of the 

Purchased Assets …”  (2A.A.530.) 

The Settlement Agreement between the Association and K&S 

provides at Paragraph 2 that “the effectiveness of this Agreement and the 

terms and conditions set forth herein are conditioned upon and subject to 

(1) the Bankruptcy Court’s entry of a final, … court order …” (1A.A.65.) 

The Settlement Agreement further provides at Paragraph 3 that “in order to 

resolve the [Association’s] [Riverside Lawsuit and the Arbitration . . . 

regarding the CPI increase and assessment shortfall] the Parties agree that 
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K&S may charge increased Usage and Maintenance Fees for each Lot 

Owner …[according to the amortized schedule over four years].” (1A.A.65-

66.) 

The Settlement Agreement also provides at Paragraph 10 that the 

Bankruptcy Court shall retain jurisdiction to enforce or interpret the terms 

of the Agreement.  (1A.A.69.)  The Settlement Agreement also provides 

that none of its terms shall be construed to amend the Master Declaration 

(1A.A.68.) 

In exchange for all the agreements reached under the Settlement 

Agreement, the Arbitration proceeding and the appeal and cross-appeal 

filed with respect to the Riverside Lawsuit were dismissed.  (1A.A.68.)  

The Bankruptcy Court approved the Settlement Agreement (2A.A.529-

530.)  On July 16, 2014, a Memorandum of Settlement Agreement was 

recorded in the Official Records of Riverside County. (2A.A.545-546.) 

In its order approving the sale of the Recreational Facilities to K&S, 

the Bankruptcy Court made specific findings, including: 

1. That the Bankruptcy Court has jurisdiction to hear and 

determine the Motion and to grant the relief set forth therein; 

2. That the Order constitutes a final and appealable order; 

3. That K&S agrees to be bound by the terms of the Settlement 

Agreement entered into between the Association and K&S; 
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4. That K&S is a good faith/bona fide purchaser and entitled to 

all of the protections afforded under federal law; 

5. That holders of claims who did not object to the sale and the 

Motion are deemed to have consented to it (emphasis added); 

6. That the debtor is authorized to sell the Recreational Facilities 

to K&S, including the payment obligations due under the Governing 

Documents of the Association; 

7. That the CC&R’s will continue to run with the land; and 

8. That the Bankruptcy Court will retain jurisdiction “to 

interpret, enforce, and implement the terms of this Order …”  

(2A.A.523-543.) 

The Court’s Opinion, at page 5, mistakenly states that the 

Association entered into the Settlement Agreement because it was worried 

that the bankruptcy court would soon grant Shenandoah’s motion to sell the 

recreational facility.  There is no support in the record for this and it 

constitutes a misstatement.  On the contrary, the record shows the 

Association was pleased by the sale of the Recreational Facilities to the 

proposed third party on such terms as it deemed favorable and in the best 

interests of the Association and its members.  (3A.A.619-620.)  The Court’s 

Opinion, at page 5 also mistakenly states that the Agreement only required 

the buyer to maintain the Recreational Facility as required by the state trial 

court’s 2012 injunction, and to forbear for increasing fees retroactive to an 
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earlier date than that set forth in the Agreement. In fact, there was much 

more to the Agreement which was favorable to the Association.  The 

Agreement represented a favorable compromise of CSSV’s claimed right to 

increase maintenance fees under the original Declarations and eliminated 

the risk that the assessment increase might be much higher following the 

arbitration of that dispute.  (3A.A.619-620.)  The Agreement also brought 

to a close a five-year long dispute with that owner (CSSV) which had 

resulted in a judgment for the Association and against CSSV for 

mismanagement and looting, followed by CSSV’s bankruptcy proceeding, 

during which protracted proceedings the Recreational Facilities continued 

to languish and waste. The Agreement facilitated the sale of the 

Recreational Facilities to a much more cooperative third party than 

Shenandoah who would properly maintain the Recreational Facilities, 

honor CSSV’s obligation to restore $850,000 in looted funds for deferred 

repairs needed to the Recreational Facilities, and resolve other issues over 

use of the Recreational Facilities and maintenance fee disputes. For all of 

these reasons, the Association was in favor of the sale to the third party and 

that sale (and the Agreement requiring the third party buyer to do all of 

these things) was deemed by the Association to be in the best interests of 

the Association. (3A.A.620-621.) 

 



 
41 

VI. 
THE COURT’S OPINION OMITS REFERENCE TO THE FACT 

THE ASSOCIATION OWNS PROPERTY WITHIN THE 
ASSOCIATION WHICH IT USES AS AN OFFICE 

 Although it was not Association’s burden to create the record, nor 

was it Association’s burden to demonstrate an evidentiary basis for a fact 

conceded by Appellant that the Association owns property in fee, which it 

uses as an office –, the Opinion faults the Association for not providing 

evidence of this property ownership.  (Opinion, p. 19.)  The Opinion fails to 

address the Association’s Motion for Judicial Reference of the deed to that 

property, filed and fully briefed prior to oral argument and submission of 

the matter.  By order of the Court dated August 20, 2018, the Motion was to 

be resolved by the merits panel in concert with the appeal. The Association 

respectfully submits this omission further warrants rehearing under the 

standards set forth above.  If there is any question about whether the 

Association uses the property it owns in fee as an office for benefit of all 

members, and whether this is sufficient as an equal and independent basis 

for determination the Association owns “common area,” then the matter 

should be remanded for determination of that issue.  It was a point 

conceded in the trial court, and thus not a matter in controversy.  

Nevertheless, rather than leaving open any material issue as important as 

the ownership of common area to the determination of Tri Palms as a 

common interest development and subject to the Davis Stirling Act, then it 
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would be preferable for remand to the Superior Court with instructions to 

take additional evidence on that point rather than do a potential injustice to 

the Association and its members. 

VII. 
THE COURT’S OPINION OMITS AND/OR MISSTATES FACTS 

CONCERNING APPELLANT’S FAILURE TO MEET HIS BURDEN 
OF PROOF TO ESTABLISH ANY DAMAGES 

The Opinion also fails to address the issue of Appellant’s failure to 

offer any evidence whatsoever that the Association’s entering into the 

Agreement caused it any damage.  The Opinion also omits material facts 

relevant to that issue.  The Association respectfully submits, given the 

evidentiary burden that the Appellant carried both in the trial court on 

prong 2 of the Anti-Slapp motion, as well as on appellant to demonstrate 

prejudicial error, this issue also merits rehearing. 

 Even if Appellants could establish the Association lacked authority 

to enter into the settlement agreement, which is unmeritorious as set forth 

above, there is an equally compelling and independent reason to affirm the 

order dismissing the complaint against the Association. Appellants failed to 

produce any evidence whatsoever to establish, even under the minimal 

merits standard, that the assessment structure and limitations on the 

imposition of the assessment increases under the Settlement Agreement 

violated the Unit Three Declaration or the Master Declaration. 
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Arguing only that the Association lacked authority to negotiate this 

aspect of the complex transaction resolving the disputes as to the operations 

of the Recreational Facilities, Appellants fail to demonstrate that there was 

any error in the owner of the Recreational Facilities’ calculation of the CPI 

shortfall. This is essential to show damages and, on appeal, prejudicial 

harm. 

Appellants’ failure to offer any evidence to support that claim is fatal 

to Appellants’ contention for two reasons. First, it is a well-settled principle 

of appellate law that in order to demonstrate reversible error, the Appellant 

bears the burden to show prejudicial harm flowing from any challenged 

judgment or order.  (In re S.C. (2006) 138 Cal.App.4th 396, 407 [“appellant 

cannot prevail without establishing that she was prejudiced by the alleged 

error”].) Here, the Appellants offered no evidence that the assessment 

increase imposed by the owner of the Recreational Facilities was not 

consistent with the CPI increases permitted under the Unit Three 

Declaration in the first place.  The Association did not impose the amount 

of the increase, but instead negotiated an amortization of the Recreational 

Facilities’ owner’s CPI increase to address its claim of an assessment 

shortfall over the years, to minimize the impact of the Recreational 

Facilities’ owner’s invocation of the right to implement fee increases on the 

membership. (3A.A.599, 611-615.) This was part of the resolution of a 

myriad of issues concerning the Recreational Facilities in a comprehensive, 
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complex transaction (3A.A.619-620) the bulk of which the Appellants do 

not challenge. 

Appellants do not controvert the authority of the Recreational 

Facilities’ owner to increase the assessment structure over time to conform 

to CPI increases. (See 1A.A.8:25-9:6, recognizing that their properties are 

subject to the Unit Three Declaration and the Master Declaration.) Rather, 

Appellants’ claim against Association is that the assessment shortfall 

adjustment imposed by the Recreational Facilities owner (and amortized 

over four years under the Association’s Settlement Agreement) violated the 

Unit Three Declaration and/or the Master Declaration: “any fee increase 

that is more than what is allowed is in violation of the CC&R’s of each 

tract and therefore void.” (1A.A.10:11-13.) To oppose the anti-SLAPP 

motion, it was incumbent on Appellants to demonstrate – with admissible 

evidence – the basis for their contention that the increase reflected in the 

Settlement Agreement violated the Unit Three Declaration. It is well-settled 

that to meet their burden on prong two Appellants were required to 

establish with admissible evidence the facts necessary to sustain a favorable 

decision on that point. (Wilcox v. Superior Court (1994) 27 Cal.App.4th 

809, 823-824 [overruled in part on other grounds, Equilon Enterprises v. 

Consumer Cause, Inc. (2002) 29 Cal.4th 53, 68 fn. 5].) 

To meet the evidentiary requirement on the second prong, a plaintiff 

cannot simply rely on the allegations in its own pleadings. The evidentiary 
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showing required to establish the merits on prong two of a special motion 

to strike under section 425.16 is similar to the evidence required on a 

summary judgment motion, which requires admissible evidence to 

demonstrate its claim. A determination of the probability of prevailing on 

the claim looks to trial and the evidence that will be presented at that time, 

and such evidence must be admissible.  (Church of Scientology v. 

Wollersheim (1996) 42 Cal.App.4th 628, 656-657, overruled in part on 

other grounds, Equilon Enterprises, supra, 29 Cal 4th at 68, fn. 5.) 

Under Section 10 of the Unit Three Declaration, the annual 

assessment was established as of 1968 at $360 per year “provided further 

that this maximum may, at [the Recreational Facilities’ owner’s] option, be 

increased in the same proportion as the cost of living index for Los Angeles 

County, California, of the U.S. Department of Labor increases above such 

index on the date of November 15, 1962.”  (1A.A.18.)  Under this provision 

of Unit Three Declaration, the owner of the Recreational Facilities had the 

right to increase the assessments over time according to the CPI, with the 

baseline as of 1962. The only evidence before the trial court on the motion 

to strike was that “in 2013 CSSV [the owner of the Recreational Facilities 

at the time] commissioned a study of maintenance fees in the . . .tracts. 

Based on a shortfall identified in the study, CSSV raised the fees 6.5% for 

2014.” (3A.A.619.) Although the Association initiated the mediation and 

arbitration proceeding to contest the manner in which the increase was 
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imposed, which it resolved in the Settlement Agreement, the only evidence 

before the trial court on the anti-SLAPP motion was that CPI adjustments 

were permitted under the Unit Three Declaration using the 1962 CPI as a 

baseline (2A.A.424), and the Recreational Facilities owner had conducted 

an assessment study and determined an assessment shortfall under the 

Declaration.  (3A.A.618-619.)  The Association only negotiated an 

amortized schedule to minimize the impact of that increase to owners and 

the Association.  (3A.A.620.)  Although Appellants allege the increase was 

for an amount in excess of what was permitted under the Unit Three 

Declaration, critically missing from Appellants’ showing in opposition to 

the anti-SLAPP motion is how, if at all, the Recreational Facilities’ owner’s 

math was incorrect under the Unit Three Declaration and its determination 

of an assessment shortfall. The Appellants’ opposition to the anti-SLAPP 

motion ignores this issue altogether. (3A.A.580-589; 593-621.) 

Appellants’ failure to offer any evidence demonstrating the 

assessment shortfall claimed by the owner of the Recreational Facilities 

was not permitted under the Unit Three Declaration in the first place is fatal 

to its claims against the Association. To show prejudicial harm warranting 

reversal, it is not enough to simply argue that the Association’s agreement 

was unauthorized. To show prejudicial error, the Appellants needed to 

demonstrate with admissible evidence the increase was not permitted under 

the governing documents. Appellants offered no such evidence whatsoever. 
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Rather, the evidence before the trial court was that the assessment increase 

was imposed by the owner of the Recreational Facilities based on a study it 

commissioned as to the assessment amounts (3A.A.619-620), the Unit 

Three Declaration expressly contemplates CPI adjustments (2A.A.424), and 

that CSSV’s assessment study showed a shortfall in those increases which 

the Recreational Facilities owner sought to recoup.  (3A.A.619.)  

Appellants offered no evidence whatsoever demonstrating that the 

calculations were incorrect under the CPI adjustments allowed (dating back 

to the 1962 baseline) over time, such that the Association’s agreement to 

the amortization of those adjustments over the four year period specified in 

the Settlement Agreement was subject to any math challenge. Accordingly, 

it has not and cannot demonstrate prejudicial error sufficient to overturn the 

order striking the complaint. The Opinion fails to address this material 

issue, and as such rehearing should be granted for full resolution of all 

issues. 
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CONCLUSION 

For the foregoing reasons, Petitioner requests that rehearing be 

granted, modify its opinion, affirming the judgment of dismissal and the 

orders granting the anti-SLAPP motion and awarding of attorney fees. 

Respectfully submitted, 

Dated:  October 18, 2018 EPSTEN GRINNELL & HOWELL, 
APC 

 

   
 By:   

Anne L. Rauch, Esq. 
Attorneys for Respondent Tri Palms 
Unified Owners Association 
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