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EPSTEN GRINNELL & HOWELL, APC 

MEMORANDUM 
TO: Members of Tri Palm Unified Owners Association 

FROM: Rian W. Jones 

DATE: October 10, 2018 

RE: LITIGATION UPDATE 
 
Alex Cheveldave and Richard N. Davis v. Tri Palm Unified Owners 
Association, Kort & Scott Financial Group, LLC, et al. 
 
Riverside Superior Court Case No. PSC 1600368 
 

 
The purpose of this memorandum is to provide the members of Tri Palm Unified Owners 
Association (“TPUOA”) a brief history, status, and explanation of the ongoing litigation in the 
lawsuit filed by Alex Cheveldave (“Cheveldave”) and Richard N. Davis (“Davis”) against 
TPUOA as well as an explanation of the effect of the ruling by the Court of Appeal. 
 
Preliminarily there are three things that are important to understand: 
 

1. TPUOA did not institute this litigation.  Cheveldave sued TPUOA and Kort & Scott 
(“K&S”). Be assured that TPUOA’s funds are not being used to pay legal fees in this lawsuit.  
TPUOA carries Directors and Officers Insurance.  TPUOA’s insurance carrier is paying 
all of the litigation costs. 

 
2. The Master Declaration of Restrictions and Charges for Tri Palm Unified Owners 

Association was approved by the members of TPUOA and Andrew Stevens, the prior owner 
of the Recreational Facilities.

1
  It is a recorded document and is binding on all members and 

on the owner of Recreational Facilities.  The Court of Appeal decision has not changed this 
fact. 

 
3. Each lot within Tri Palm Estates is burdened with Declarations of Restrictions and 

Charges for Tri Palm Estates (“Declarations of Restrictions”) that are recorded documents.  
The Court of Appeal decision has not changed this fact. 
 
HISTORY 
 
Lawsuit Against Shenandoah and Bankruptcy Proceedings 
 
The true genesis of the dispute dates back to 2008 and the litigation filed by TPUOA against 
The Club at Shenandoah Springs (“Shenandoah”), who owned the Recreational Facilities at 
that time. Through that lawsuit we discovered that the President of Shenandoah, Ron 
Safren, was distributing money to himself and other shareholders of Shenandoah while 

                                            
1 The Recreational Facilities consist of the clubhouse, meeting rooms, pools, tennis courts, golf 

courses etc. 
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allowing the Recreational Facilities to fall into a state of disrepair.  Instead of using the fees 
paid by the members to Shenandoah to maintain the Recreational Facilities, he was lining 
his own pockets and the pockets of the other shareholders. 
 
TPUOA successfully petitioned the Court to appoint a receiver to run the Recreational 
Facilities pending the outcome of the trial.  This assured that the fees paid by the members 
were used to maintain the Recreational Facilities and cut off Safren and the other 
shareholders from any access to these funds.   
 
After a long and hard fought trial, TPUOA prevailed and was granted a judgment against 
Shenandoah which included an order prohibiting Safren and the other shareholders from 
taking distributions from the corporation until all of the maintenance obligations under the 
Master Declaration were fulfilled and an order that Shenandoah maintain the Recreational 
Facilities, including the golf courses, to a commercially reasonable standard.  The judgment 
included an award of attorney’s fees to TPUOA.  This judgment was entered on June 18, 
2012. 
 
Shenandoah appealed that judgment and TPUOA filed a cross-appeal.  While these 
appeals were pending Shenandoah’s lender declared Shenandoah in default and began 
foreclosure proceedings against the Recreational Facilities.  Shenandoah filed for Chapter 
11 Bankruptcy on December 3, 2012, to delay the foreclosure and enforcement of the 
judgment.   
 
While the Bankruptcy was pending, Shenandoah, in an effort to increase revenue, took the 
position that because in previous years the owner of the Recreational Facilities had not 
always exercised its right to increase fees charged to the members according to the 
Consumer Price Index Shenandoah had the right to go back and retroactively increase the 
fees charged to the members to recoup the increases that were not previously made.  The 
Declarations of Restrictions provide in essence that the fees may be adjusted, at the option 
of the owner of the Recreational Facilities, at the beginning of each calendar year in 
proportion to the Consumer Price Index for Los Angeles-Long Beach.   
 
TPUOA, on behalf of the members, disputed this recalculation by Shenandoah and, 
following the procedure in the Master Declaration demanded mediation of this dispute.  The 
mediation did not resolve the dispute and TPUOA then filed a binding arbitration action 
against Shenandoah disputing Shenandoah’s recalculation of fees as is required under the 
Master Declaration. 
 
The Bankruptcy Court had granted relief from stay as to the binding arbitration but the 
appeals were stayed pending the outcome of the bankruptcy case.  Before the arbitration 
could be scheduled, Shenandoah petitioned the Bankruptcy Court for permission sell the 
Recreational Facilities.  TPUOA, as a secured creditor of Shenandoah, appeared in 
Bankruptcy Court and opposed the sale unless the rights of the members of TPUOA 
granted in the judgment and under the Master Declaration were preserved. Shenandoah, 
realizing that the appeal and binding arbitration would discourage prospective purchasers 
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petitioned the Bankruptcy Court for permission to engage in settlement discussions with 
TPUOA. 
 
The Bankruptcy Court allowed TPUOA, Shenandoah and the prospective buyer to negotiate 
a settlement agreement that preserved the rights of the members under the judgment, 
guaranteeing that the Recreational Facilities would be renovated and operated pursuant to 
the judgment entered against Shenandoah.  It also mandated that $850,000.00 be 
immediately invested in capital improvements for the Recreational Facilities and that 
TPUOA would recover its secured judgment for attorney’s fees. 
 
As further consideration for all of this, TPUOA agreed to dismiss the appeal and the binding 
arbitration.  TPUOA also agreed that it would allow graduated fee increases for Units 1 
through 10 (less than the fee increases sought by Shenandoah) in return for a promise by 
the prospective buyer to invest $2,500,000.00 in capital improvements to the Recreational 
Facilities and to fund a Reserve Account.  
 
The Bankruptcy Court ordered that any purchaser of the Recreational Facilities from 
Shenandoah would be bound by the settlement agreement.  K&S eventually was the 
successful bidder and purchased the Recreational Facilities. 
 
K&S has fulfilled all of its obligations under the settlement agreement and the Recreational 
Facilities are in much better condition than before the settlement agreement was signed. 
 
Cheveldave Lawsuit 
 
On January 26, 2016, Cheveldave and Davis filed a lawsuit against TPUOA, Kort & Scott 
(“K&S”) (the present owners of the Recreational Facilities) and Shenandoah Ventures.  In 
the lawsuit Cheveldave and Davis seek a declaration by the Court that TPUOA did not have 
the authority to enter into the settlement agreement on behalf of owners of lots within the 10 
tracts because TPUOA is not a common interest development.  He also seeks a refund 
from K&S for all of the increased fees he has paid under the terms of the settlement 
agreement. 
 
On February 26, 2016, TPUOA filed a Special Motion to Strike the complaint called an Anti-
SLAPP Motion. 
 
On April 28, 2016, the Court granted the motion and dismissed the complaint. 
 
On May 31, 2016, Cheveldave and Davis filed a motion for reconsideration of the Court’s 
ruling dismissing the complaint. 
 
On July 27, 2016, the Court denied Cheveldave and Davis’ motion for reconsideration. 
 
On July 15, 2016, Cheveldave and Davis appealed the order of the Court granting the Anti-
SLAPP Motion. 
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On August 19, 2016, the Court entered judgment against Cheveldave and Davis, dismissing 
the complaint and awarding TPUOA $41,975.77 in attorney’s fees and costs. 
 
On September 23, 2016, the Court ordered Cheveldave to post an appeal bond in the 
amount of $50,000.00, no later than September 30, 2016.  Cheveldave never posted the 
appeal bond and TPUOA was then free to enforce its judgment against him. 
 
On March 30, 2018, TPUOA enforced its money judgment against Cheveldave by 
foreclosing on Cheveldave’s interest in 32222 Cody Avenue, Thousand Palms, California.  
TPUOA made a credit bid on the property and is now the owner of Cheveldave’s interest in 
the property. 
 
On April 12, 2018, Davis dismissed his appeal.  By dismissing his appeal, Davis is bound by 
the judgment entered against him in the trial Court. 
 
On April 13, 2018, the Court of Appeal remitted Davis’ case back to the trial Court for further 
proceedings. 
 
On July 2, 2018, the Court of Appeal issued a tentative decision on the appeal.  The 
tentative decision reverses the trial Court’s ruling granting the Anti-SLAPP Motion and 
entering judgment against Cheveldave. 
 
On September 4, 2018, the Court of Appeal heard oral argument from the attorneys 
representing TPUOA and Cheveldave. 
 
On October 3, 2018, the Court of Appeal issued its final opinion.  The Court of Appeal 
reversed the judgment against Cheveldave, the order granting the Anti-SLAPP Motion and 
the order awarding attorney’s fees against Cheveldave only. 
 
EXPLANATION OF THE COURT OF APPEAL RULING 
 
To prevail on the Anti-SLAPP Motion TPUOA had to prove two things: 
 

1. That the action alleged in Cheveldave’s complaint arises from a “protected 
activity.” 

 
2. That Cheveldave’s claim lacks even “minimal merit.” 

 
The Court of Appeal found that the action of TPUOA, entering into the settlement 
agreement with K&S, does in fact constitute a protected activity which satisfies the first 
prong of the test. 
 
However, the Court of Appeal held that Tri Palm Unified Owners Association is not a 
Common Interest Development under the Davis-Stirling Act and therefore had no standing 
under the Davis-Stirling Act to represent the individual owners of the TPUOA in the prior 
lawsuit.  
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Because of this, the Court of Appeals found that Cheveldave’s case has minimal merit and 
that a trial should be held to determine, among other issues, if the Master Declaration is 
enough authority to give TPUOA standing to enter into the settlement agreement. 
 
The Court of Appeal ruling, if it stands, does not mean that Cheveldave has won his lawsuit.  
He still has to prove his case to the trial Court.  The TPUOA will continue to assert that the 
Master Declaration is binding on all owners and the owner of the Recreational Facility and 
that TPUOA had standing conferred on it by the Master Declaration to litigate against 
Shenandoah and eventually enter into the settlement agreement with K&S. 
 
STATUS 
 
The case is scheduled to be returned to the trial Court on December 5, 2018.  At that time 
the case will continue to be litigated.  K&S is also a defendant and has not yet answered the 
complaint.  K&S is represented by separate counsel. 
 
Before October 18, TPUOA will file a Petition for Rehearing with the Court of Appeal.   
 
If the Court of Appeal denies the Petition, or grants the Petition, hears further argument on 
the case and stands by its original ruling, TPUOA will file a Petition for Review with the 
California Supreme Court. 
 
There is no guarantee that the Supreme Court will grant the Petition for Review, but if it 
does, then the ruling by the Court of Appeal is of no effect pending review by the Supreme 
Court and the case will be stayed until the Supreme Court rules on the appeal. 
 
WHAT DOES IT MEAN IF THE COURT OF APPEAL’S RULING STANDS? 
 
It does not mean that TPUOA has lost the case.   
 
To provide a football analogy:  TPUOA took the opening kickoff and ran it back for a 
touchdown (winning the Anti-SLAPP Motion).  The referee (Court of Appeal) threw a flag 
and called back the touchdown.  TPUOA will receive the kick again and still has the 
opportunity to win the game. 
 
If the ruling of the Court of Appeal is not overturned, the case will be returned to the trial 
Court and we will begin anew.  We will continue to defend TPUOA against Cheveldave’s 
claims.  K&S will also be a defendant with a vested interest in defending against 
Cheveldave’s claims. 
 
It does mean that TPUOA is not a Common Interest Development and therefore the Davis-
Stirling Act does not apply to the TPUOA and its members.  All of the protections of the 
Davis-Stirling Act would not be available to the members but the Declarations of 
Restrictions and the Master Declaration are still governed by contract law and the 
Corporations Code. 
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The relationship between the members and the owner of the Recreational Facility is still 
governed by the Declarations of Restrictions and the Master Declaration.  At trial the Court 
will review those documents and determine their effect on the relationship between the 
individual members, the owners of the Recreational Facility and TPUOA. 
 
 
RWJ:sjg 


