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APPELLANT’S OPENING BRIEF

I. QUESTION(S) PRESENTED

Did the trial judge err in finding that the development known
as TPUOA was a common interest development under the Davis-
Stirling Act? If so, did TPUOA have any legal authority to enter
into the agreement that it did in Bankruptcy Court without
noticing its members, such as the Plaintiffs in this case? If
TPUOA did not have said legal authority, shouldn’t TPUOA’s
SLAPP motion have been denied?

II. INTRODUCTION

This case is about a homeowners association (Tri Palms
Unified Owners Association, or TPUOA, the Defendant/
Respondent, established in 1987 by a so-called “Master
Declaration”, (last amended in 2002) that has masqueraded for
years that it manages a common interest development (CID) Tri-
Palms Estates (TPE, consisting of 10 different developments,
established in the early 1960’s through late 1980’s) when in fact
TPE is not a CID. TPUOA has constantly communicated to its
members that they manage purported CID TPE through constant
newsletters, even telling the Secretary of State that they manage
TPE as a CID whenever they file their corporate statement of
officers. (1 AA 8:22–9:27).
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The owner of the recreational facility collects monthly fees
directly from each of the members of TPUOA. These fees are used
to manage and maintain the recreational facility. (1 AA 32),
Paragraph 4(B), last sentence referring to Stevens.

Why isn’t TPE a common interest development? Simple! There
is no common area or mutual or reciprocal easements within
TPE’s 10 developments. The law requires that when a developer
creates a common interest development, that the developer must
create an association to manage that development (Civ. Code, §
4800). There was no homeowners association created in 1962 by
the original developer who created the individual developments
which later became TPE (1 AA 14–24, 1 AA 28). The developer
sold many lots in TPE prior to 1987, when TPUOA was
established. When TPUOA’s was established, its purpose
pursuant to the “Master Declaration” was to “reasonably
monitor the maintenance of the recreational facility”, not
to manage or maintain the recreational facility. (Paragraph
5(A)(2), 1 AA 36). The recreational facility is owned by an
independent third party (the other parties that are not named in
this appeal). The recreational facility is not owned by TPUOA,
nor is it owned by the members of TPUOA. It is a separate entity
that has changed ownership several times during the life of the
TPE. TPUOA’s board claims TPE is a CID because of some
easements mentioned in the “Master Declaration” (the document
and amendments that created TPUOA, not the CC&R’s which
established the development TPE). (Paragraph 6, 1 AA 37). The
only easement that exists is a one-way easement, mentioned in
the “Master Declaration”, that allows the members to access the
recreational facility from the development. TPUOA has no
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ownership, management, or levying power on the aforementioned
one way (not mutual or reciprocal) easement. There is no final
parcel map in evidence showing TPE as a CID and in particular,
any common area contained within TPE.

Now fast forward to year 2011. The current owner of the
recreational facility (at that time) was not doing its job properly
in keeping up the facility as well as restricting the members to
access the facility, in violation of the “Master Declaration” and
CC&R’s. TPUOA sues the recreational facility owner (The Club
at Shenandoah Springs Village, Inc. “CSSV”) in state court
alleging nine causes of action. (2 AA 143–158). In addition to
suing for injunction relief, TPUOA also sues CSSV in relation to
the increased maintenance fees that CSSV is charging that is in
violation of the CC&R’s. In 2012, TPUOA obtains a judgment
against CSSV for injunctive relief (2 AA 160–164). Facing the
prospect of not collecting the increased maintenance fees that are
the subject of the state court litigation, CSSV files for Chapter 11
Bankruptcy relief. TPUOA, facing the fact that they might never
get their massive attorney fees that were awarded in the lawsuit
in state court, makes a secret “deal” by filing a motion in
Bankruptcy Court (2 AA 174–521) with the now owner of the
recreational facility. This deal was consummated in the
Bankruptcy Court, without any notice or opportunity to be heard
by the members, including the Plaintiff’s in this matter, see proof
of service of the motion (2 AA 520–521), as well as the creditor
matrix in the case. (3 AA 623–627). TPUOA’s lawyers in that
appeared in Bankruptcy Court misled the judge there that TPE is
a CID and TPUOA manages the development, and was
authorized to enter into the settlement agreement (“deal”). Even
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after the “deal” was consummated, Plaintiff Cheveldave asked
TPUOA for the “deal” in writing. TPUOA refused his request (3
AA 616–617) because of a secrecy clause in the “deal”.(3 AA 605).
That “deal” that was consummated in Bankruptcy court, in its
face, violates the CC&R’s (the original ones from 1962), that limit
the amount of the fee increase. (1 AA 18). Plaintiff’s/Appellant’s
protested, but their protest fell on deaf ears. Plaintiff Davis filed
a small claims lawsuit against TPUOA about the fraudulent
claim that TPUOA manages a CID, name TPE. But Defendant’s
attorney (disguised through a board member of TPUOA), again
fooled the judge in that court that TPUOA had the authority to
enter into the “deal” in bankruptcy court (2 AA 553–566). This
lawsuit followed. In response, defendant’s attorney files a SLAPP
motion, which is the subject of this appeal. As before, the
defendant’s were able to fool the trial judge into thinking these
one way easements were mutual and/or reciprocal easements
that turned TPE into a CID that is managed by TPUOA.

The trial court erred. Since TPUOA does not manage a CID, it
did not have the authority to enter into the “deal” (3 AA 598–610)
also known as the Settlement and Release agreement. Since
TPUOA had no authority, the trial court erred in granting the
SLAPP motion. The order granting the SLAPP motion and the
resulting judgment must be reversed.

III. REVIEW OF DAVIS-STIRLING ACT

The following statutes are relevant to this case and are
present in numeric order. All are from the California Civil Code.
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Civil Code §4080

“Association” means a nonprofit corporation or unincorporated
association created for the purpose of managing a common
interest development.

Civil Code §4095

a) “Common Area” means the entire common interest
development except the separate interests therein. The estate in
the common area may be a fee, a life estate, an estate in years, or
any combination of the foregoing.

b) Notwithstanding subdivision (a), in a planned development
described in subdivision (b) of Section 4175, the common area
may consist of mutual or reciprocal easement rights
appurtenant to the separate interests.

Civil Code §4160

“Member” means an owner of a separate interest.

Civil Code §4175

“Planned development” means a real property development
other than a community apartment project, a condominium
project, or a stock cooperative, having either or both of the
following features:

10



a) Common area that is owned either by an
association or in common by the owners of the
separate interests who posses appurtenant rights to
the beneficial use and enjoyment of the common area.

b) Common area and an association that maintains
the common area with the power to levy assessments
that may become a lien on the separate interests in
accordance with Article 2 (commencing with Section
5650) of Chapter 8.

Civil Code §4185

(a) “Separate interest” has the following meanings:

(3) In a planned development, “separate interest”
means a separately owned lot, parcel, area or space.
(1)(2)(4) are not applicable to this case.

(b) (does not apply in this case)

(c) The estate in the separate interest may be a fee, a
life estate, an estate in years, or any combination of
the foregoing.

Civil Code §4201

Nothing in this act may be construed to apply to a real
property development that does not contain common area.
This section is declaratory of existing law.
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Civil Code §4205

(a) To the extent of any conflict between the governing
documents and the law, the law shall prevail.

Civil Code §4800

A common interest development shall be managed by an
association that may be incorporated or unincorporated. The
association may be referred to as an owner’s association or a
community association.

Civil Code §5980

An association has standing to institute, defend, settle, or
intervene in litigation, arbitration, mediation, or administrative
proceedings in its own name as the real party in interest and
without joining with it the members, in matters pertaining to the
following:

a) Enforcement of the governing documents. (b-d not
relevant to this case).

IV. WHAT DOES A COMMOM AREA TYPICALLY
CONTAIN?

The common area typically consists of recreational facilities
such as swimming pools, tennis courts, and golf courses, and the
land they sit; open space areas such as community lawns,
hillsides, parks, and lakes; and vehicular access, parking, and
storage areas. The common area is normally owned by the
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homeowners association, which is responsible for its
management, and the owners are granted non-exclusive
easements for use, ingress, egress, and support. See “Forming
California Common Interest Developments, 2016 Update,
Continuing Education of the Bar (CEB), Pages 1–25 to 1–26.”

The difference in this case is that the recreational facility is
not owned by TPUOA. And it is not owned in common by the
members of TPUOA. It is owned by a separate entity. The
members pay a very low fee of $80.00 per year so TPUOA can
monitor the owner/manager of the recreational facility. The very
purpose of TPUOA is defined on Page 11 of the master
declaration, Paragraph 5, Subparagraph A, Subsections 1 to 3. (2
AA 115). Nowhere in these 3 subsections is any mention of
managing or owning common area with the individual owners in
TPE. The purpose of TPUOA is to 1) “participate with Stevens
(the owner of the recreational facility) in the establishment and
administration of Rules and Regulations… 2) To negotiate with
Stevens and reasonably monitor the maintenance of the
recreational facility; and 3) to enforce the master declaration.
Curiously, 3) mentions the Davis Stirling Act, but makes no
mention of any common area. This section would conflict with
Civil Code section 4205, subdivision (a) in that there is no
common area. TPUOA cannot bootstrap Davis Stirling into
TPUOA by mentioning it in the so-called master declaration.

V. NO DEED SHOWS ANY COMMON AREA

Both Plaintiff/Appellants own property within Tri-Palm
Estates Unit 3. Both of their deeds to their separate interests are
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in the record in this case (3 AA 729) for Cheveldave and (3 AA
730–731) for Davis. Notice that each deed makes no mention of
any land owned in common, no fractional percentage. No
easements are in those deeds either.

Now let us examine the deeds for the development itself. From
the Appendix (3 AA 734–766) is the complete chain of title for the
recreational facility. No mention of any common area or any
easements of any kind (except for some mineral rights). Appendix
(3 AA 734) shows the latest grant deed for the recreational
facility. No easements here.

Finally, let us look where the defendant claims the easement
is. Page 12, Paragraph 6 of the “Master Declaration” says: “Every
member of the Association shall have a non-exclusive easement
for use and enjoyment of the recreational facility and any
improvements thereon or open spaces thereon, which shall be
appurtenant to pass with title to each lot.” Does this so called
easement fit the definition of “Mutual or Reciprocal Easement”
found in Civil Code section 4095, subdivision (b)? The answer is
NO! Defendant’s are using Civil Code section 4095, subdivision
(b) to create common property where there is none to begin with.
Furthermore, Civil Code section 4095 does not say that reciprocal
or mutual easements create common property. It simply says that
common property can have mutual or reciprocal easements
within it. Regardless of the meaning of Civil Code section 4095,
you cannot use the Davis-Stirling act in this case because there is
no common property pursuant to Civil Code section 4201.

“Forming California Common Interest Developments, 2016
Update, Continuing Education of the Bar (CEB), Page 1–28” has
an explanation. “For example, a project that has no traditional
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common area, but has shared reciprocal easements over a shared
private road, would be a CID if the association or owners had
assessment and lien powers to enforce the collection of funds
needed to maintain the road…”

Examples of case law where an association is found not to be a
common interest development are Mount Olympus Prop. Owners
Ass’n v. Shpirt (1997) 59 Cal.App.4th 885. In Mount Olympus,
the association only owned two small lots, one which held a sign
that said “Mount Olympus”. The court ruled that was not enough
to create a common interest development. In Comm. to Save
Beverly Highlands Homeowners Ass’n. v. The Beverly Highlands
Homeowners Ass’n. (2001) 92 Cal.App.4th 1247, the association
owned no land at all, but had some restrictions noted in the
CC&R’s related to four of the lots which were unbuildable. The
court ruled that was not the equivalent of the easements
necessary to bring the project under Davis-Stirling.

In the case at bar, TPUOA doesn’t even have mutual or
reciprocal easements anywhere, whether recorded in the
individual deeds, the original CC&R’s, or even in the master
declaration. The easements described in the Master Declaration
consist only of a one way easement so the owners can access the
recreational facility. The owner of the recreational facility has no
corresponding easement to any of TPUOA’s member’s separate
interest. Therefore, TPUOA does not manage a CID, nor is
TPUOA a CID.
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VI. THE COMPLAINT AND SUBSEQUENT
SLAPP MOTION

Plaintiff filed their complaint for declaratory relief on January
26, 2015 in Riverside Superior Court, Palm Springs Branch.
Defendant’s filed their “SLAPP” motion on February 22, 2015. In
their SLAPP motion, Defendant’s averred that they had standing
to enter into the settlement agreement in Bankruptcy court in
that they are an association that is governed by the Davis-
Stirling Act because TPUOA does govern as CID. For example,
the defendant’s claimed that properties are subject to various
Governing Documents as defined by Civil Code section 4150. (1
AA 85:19–20). Specifically, they claim they have standing under
Civil Code section 5980 to institute or settle litigation in its own
name as real party in interest without joining any of the
members. (1 AA 86:15–17). The problem is that that authority
cannot come from the Davis-Stirling Act because TPUOA does
not govern a CID because TPE does not have any common
property. The Plaintiffs in this matter had no idea the settlement
agreement was being negotiated in Bankruptcy Court and had no
chance to object to the settlement agreement. This is ironic that
on Page 6 of the SLAPP motion, defendant’s trumpet that “the
holders of claims who did not object to the sale and the motion
are deemed to consent to it”. (1 AA 89:12–13) How could
Plaintiff’s consent when they had no notice? (3 AA 625–627).

In short, defendant’s had no standing, right, or privilege to
enter into the settlement agreement in Bankruptcy Court, or in
any other forum for that matter. The “Master Declaration” only
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manages the relationship between TPUOA and the owner/
operator of the recreational facility. The “Master Declaration”
does not create TPUOA to manage any common area.

VII. THE FIRST PRONG OF SLAPP WAS NOT
MET BY DEFENDANT TPUOA

There was no protected activity by TPUOA, because TPUOA
was not authorized by law to make the agreement that it did
because it was not governing any common area. The only way
that the recreational facility fees could have been increased is
that the membership had voted to increase the fees pursuant to
the procedure outlined pursuant to the CC&R’s and Section 10,
Paragraph E of the “Master Declaration”. TPUOA activity was
not protected in this case because they had no right to litigate on
behalf of its members. It could have gotten the members to vote
on the matter, but chose to be sneaky and not give the members
proper notice of the proceedings or an opportunity to be heard.
Because TPUOA did not give plaintiffs proper notice of the
bankruptcy court proceeding, TPUOA could not prevail in the
instant case, whether or not it had the lawful authority to enter
into the settlement agreement.

VIII. A JUDGMENT IS VOID IF IT EXCLUDED
INDISPENSIBLE PARTIES

A judgment is void as to indispensible parties if they are not
joined in and given notice of an action. (See Galdjie vs. Darwish
(2003) 113 Cal.App.4th 1331, 1343.)
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As explained in King v. King (1971) 22 Cal.App.3d
319, 326 [99 Cal.Rptr. 200], an indispensable party
issue can be raised for the first time on appeal if the
contention is that "the absence of a party has
precluded the trial court from rendering any effective
judgment between the parties before it." (Id. at p.
326.) In that situation, "`[t]he objection is not
merely one of lack of jurisdiction of the person
of the absent party; the court cannot even
proceed to adjudicate the rights of the party
before it because personal jurisdiction over an
indispensable party is necessary for
jurisdiction of the subject matter.'" ( Id. at p. 327,
quoting 3 Witkin, Cal. Procedure (2d ed. 1971) p.
1805.)

Similarly, in Bank of California v. Superior Court (1940) 16
Cal.2d 516, 520, the court explained this concept as follows:

At common law, joinder of plaintiffs was compulsory
where the parties, under the substantive law, were
possessed of joint rights. Joint promisees under a
contract, partners, and joint tenants were familiar
examples. [3] Equity courts developed another theory
of compulsory joinder, to carry out the policy of
avoiding piecemeal litigation and multiplicity of
suits. Those persons necessary to a complete
settlement of the controversy were usually required
to be joined, in order that the entire matter might be
concluded by a single suit. Obviously, this theory of
joinder covered many situations where the
substantive rights were not joint, and accordingly
joinder would not have been required in an action at
law. (See Clark, Code Pleading, pp. 241, 242, 245.)
Generally speaking, the modern rule under the codes
carries out the established equity doctrine. Thus,
section 389 of the Code of Civil Procedure states:
"The court may determine any controversy between
parties before it, when it can be done without
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prejudice to the rights of others, or by saving their
rights; but when a complete determination of the
controversy cannot be had without the presence of
other parties, the court must then order them to be
brought in. ..." Such statutes have been interpreted
as declaratory of the equity rule and practice. (See
Clark, Code Pleading, p. 250; Ambassador Petroleum
Co. v. Superior Court, 208 Cal. 667, 671 [284 P. 445];
Mitau v. Roddan, 149 Cal. 1, 7 [84 P. 145, 6 L.R.A.
(N. S.) 275]; Solomon v. Redona, 52 Cal.App. 300, 306
[198 P. 643].)

To boil it down, if a party’s rights under contract are being
changed, he or she has the right to know about it. Notice and
opportunity to be heard is the called due process. Due process did
not happen in this case. Since TPUOA was not managing a
common interest development, it had no right to go to any court
to get an order to change Plaintiff’s real property rights.
Plaintiff’s rights could only be changed by a vote pursuant to the
CC&R’s.

IX. PLAINTIFFS CAN SUCCEED ON THE
MERITS A VOID JUDGMENT IS SUBJECT
TO ATTACK AT ANY TIME

A judgment void on its face because rendered when the court
lacked personal or subject matter jurisdiction or exceeded its
jurisdiction in granting relief which the court had no power to
grant, is subject to collateral attack at any time. (See Cnty. of
Ventura v. Tillett (1982) 133 Cal.App.3d 105, 110, 183 Cal.Rptr.
741; disapproved of on other grounds by Cnty. of Los Angeles v.
Soto (1984) 35 Cal.3d 483, 198 Cal.Rptr. 779, 674 P.2d 750; see
also Sec. Pac. Nat. Bank v. Lyon (1980) 165 Cal.Rptr. 95, 105
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Cal.App.3d Supp. 8, 13.) An attack on a void judgment may also
be direct, since a court has inherent power, apart from statute, to
correct its records by vacating a judgment which is void on its
face, for such a judgment is a nullity and may be ignored.
(Olivera v. Grace (1942) 19 Cal.2d 570, 574, 122 P.2d 564.).

It should be noted that the settlement agreement says that the
parties will resort to judicial arbitration to settle any disputes. (3
AA 603). But this clause does not apply to Plaintiffs since they
were not parties to the settlement agreement. The trial court was
the proper place to hear this dispute. “A party cannot be required
to submit to arbitration any dispute which he has not agreed so
to submit.” (AT & T Techs. Inc. v. Commc’ns Workers of Am.
(1986) 475 U.S. 643, 648.)

X. THE DOCTRINE OF RES JUDICATA
IS INAPPLICABLE TO VOID JUDGMENTS

The basics of Res Judicata and Collateral Estoppel are as
follows: Same Issues, same people, same judgment. Just like we
learned in law school (Citations omitted). OK, let us just look at
one case.

In Nathason vs Hecker, 29 Cal 4th 82, a case quoted by
defendant in their motion papers, there is one big difference.
Nathason had notice of the allowance of his claim in the
Bankruptcy Court. Plaintiffs had no such notice of the
bankruptcy litigation that affected their rights. By its own terms,
the settlement agreement in the Bankruptcy case was
confidential. Plaintiff Cheveldave couldn’t even get a copy of it
from defendant’s attorneys, even when he asked (3 AA 616–617).
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The doctrine of res judicata is inapplicable to void judgments.
“Obviously a judgment, though final and on the merits, has no
binding force and is subject to collateral attack if it is wholly void
for lack of jurisdiction of the subject matter or person, and
perhaps for excess of jurisdiction, or where it is obtained by
extrinsic fraud. [Citations.]” (7 Witkin, Cal. Procedure, supra,
Judgment, § 286, p. 828.)

In this case, defendant quotes the Citizens for Open Access etc.
Tide, Inc. vs. Seadrift Assn. (1998) 60 Cal.App.4th 262 for the
proposition that the settlement agreement is a final decision for
res judicata purposes. But TPUOA is simply wrong. Later on
defendant quotes Citizens and attempts to paint the picture that
Plaintiffs were adequately represented by TPUOA in the
settlement negotiations with Kort & Scott in that “their interests
are so similar that the latter was the former’s virtual
representative in the earlier action”. In this case that is simply
not true. TPUOA was desperate to collect their outstanding bill to
their attorneys of almost $400,000. They sold the owners of the
individual properties down the road so TPUOA could recover its
attorney fees in the previous lawsuit in state court. The effect of
TPUOA’s conduct is this: Each homeowner in tracts 2 through 8,
consisting of 1272 units will be affected by the increase costing
individually thousands of dollars and collectively millions of
dollars.

As to TPUOA’s privity argument, the interest of Plaintiffs and
TPUOA were dissimilar in the settlement agreement
negotiations. There is no privity between Plaintiffs and TPUOA
in that their interests are different. Put another way, the same
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attorney could not legally represent both Plaintiffs and TPUOA
in the settlement agreement as there would be a massive conflict
of interest.

XI. THE SMALL CLAIMS WITH DAVIS DOESN’T
PRECLUDE THIS ACTION

Davis’s small claims action against TPUOA does not preclude
this action. The small claims case was just for money, which was
denied. This lawsuit has a money component (for both plaintiffs)
but also has a declaratory relief action. The small claims case had
no declaratory relief action and certainly did not involve Alex
Cheveldave. No statement of decision was given in that case, so
we have no idea why the judge ruled against Mr. Davis. And
since Mr. Davis was a plaintiff, he had no right to appeal the
judgment of the small claims court.

Since there are additional issues and parties in this case that
were not litigated in the small claims case, the small claims
action is no bar to this one. In fact, Cheveldave would not be
under any such restriction, because he didn’t participate in the
first case. Both plaintiffs could still have their cause of action for
declaratory relief heard by this court as that issue was not
decided by the small claims court. In Pitzen vs. Superior Court
(2004) 120 Cal.App.4th 1374, 1381, the court issued a
memorandum of decision finding that Garcia had "failed to meet
[his] burden of proving that [Pitzen] was the cause of the
accident”. But in the small claims case, no such legal or factual
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determination was made. The minute order simply says that
Davis is to take no money from TPUOA. No legal or factual
findings are present in the order.

Plaintiffs have proved that they can succeed on this litigation.
TPUOA’s SLAPP motion should be denied on the second prong as
well.

XII. CONCLUSION

This case is unusual in the sense that most any HOA that the
court would see in front of it would be one that governs a common
interest development. TPUOA does not govern a common interest
development because there is no common interest development to
govern. All of Defendant’s arguments depend on the fact that
TPUOA is the managing HOA of a common interest development.
Because they are not they cannot prevail in this litigation.
Plaintiffs have disproved TPUOA on both prongs of the SLAPP
statute. The decision of the trial court should be reversed. In
addition, pursuant to Tract 19051 Homeowners vs. Kemp (2015),
S211596, Decided 03/05/2015. Plaintiffs ask for their attorney
fees for this appeal.
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Respectfully submitted,

Dated: January 30, 2017 By: /s/ Leonard Jack Cravens

Attorney for Plaintiffs and
Appellants

The plaintiffs were not trying to interfere with any of the
rights of the defendant. They are simply protecting their property
rights, which TPUOA has no right to bargain away, even in a
desperate attempt to recoup its attorney fees and costs from the
prior litigation.
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Dated: January 30, 2017 By: /s/ Leonard Jack Cravens

Attorney for Plaintiffs and
Appellants

CERTIFICATE OF COMPLIANCE

This brief is set using 13-pt Century Schoolbook. According
to TypeLaw.com, the computer program used to prepare this
brief, this brief contains 4,291 words, excluding the cover, tables,
signature block, and this certificate.

The undersigned certifies that this brief complies with the
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