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Defendant/Respondent TRI PALM UNIFIED OWNERS ASSOCIATION 

(“Association”) respectfully submits the following Memorandum of Points and Authorities in 

support of its Motion for an Order to void the fraudulent transfer of assets by PlaintifF 

Appellant Richard N. Davis (“Davis”), pursuMit to Civil Code section 3439, et seg., and to 

enjoin Plaintiffs/Appellants from fraudulently transferring any other assets in their possession
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that are intended to hinder, delay or defraud the Association with respect to the judgment 

against Plaintiffs/Appellants in favor of the Association in this action.
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2

3 I.

4 INTRODUCTION

5 The Association has filed a companion Motion for an Order to Require Plaintiffs

6 ALEX CHEVELDAVE and RICHARD DAVIS (collectively “Plaintiffs”) to post an

undertaking to stay enforcement of the Judgment in this case pending their appeal pursuant to 

Code of Civil Procedure § 917.9, which is to be heard concurrently with the instant Motion. 

For the sake of brevity, the Association adopts and incorporates by reference the Statement of 

Facts set forth in the Association’s companion Motion as if fully set forth herein. In summary, 

the Association was awarded attorney’s fees and costs of $41,975.77 against Plaintiffs, jointly 

and severally, and that award was entered as a judgment against Plaintiffs on August 19, 2016.

In addition to the relief requested in the Association’s companion Motion to set an 

undertaking, the Association requests that this Court issue an Order (1) to void the fraudulent 

transfer of assets by Richard N. Davis (“Davis”); and (2) to enjoin both Plaintiffs from 

fraudulently transferring any other property or assets in their possession to hinder, delay or 

defraud the Association with respect to the award of attorney’s fees and costs awarded to 

Association.
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The Association was awarded attorney’s fees and costs of $41,975.77 against 

Plaintiffs, jointly and severally, and that award was entered as a judgment against Plaintiffs on
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21 August 19, 2016.

22 On May 10, 2016, while the Association’s Motion for an Award of its Attorneys’ Fees 

and Costs was pending in this matter, Davis transferred his interest in his Tri Palm Estates 

property in which he resides to his wife, who now holds title to the property as her sole and 

separate property. This transfer was an intentional act to hinder, delay or defraud the 

Association from being able to collect the award of attorney’s fees and costs from Davis.

Plaintiff Alex Cheveldave (“Cheveldave”) is a nonresident, Canadian citizen who 

currently resides in Canada. Cheveldave listed his Tri Palm Estates property for sale shortly

23

24

25

26

27

28

2
2993035v1 P&As IN SUPPORT OF ASSOCIATION’S MOTION 

TO VOID FRAUDULENT TRANSFER OF ASSETS AND ENJOIN FURTHER TRANSFERS



after the Association’s anti-SLAPP Motion was granted. The Association is informed and 

believes Cheveldave is seeking an “all cash” sale to hinder the Association’s efforts to collect 

the attorney’s fees and costs awarded to the Association against Cheveldave.

Plaintiffs were ordered to pay the fees and costs awarded to the Association by June 

27, 2016, which they have failed to do. Moreover, based on the course of action Plaintiffs 

appear to be on - to divest themselves of any and all assets they own to prevent the 

Association from attaching said assets to pay the attorneys’ fees and costs they owe to the 

Association - the Association asks that its Motion be granted and that the Court issue an Order 

voiding the fraudulent transfer of real property by Davis and to enjoin Plaintiffs from selling or 

transferring any other property or assets in their possession in any manner that hinders the 

Association’s ability to collect the award of fees and costs owed by Plaintiffs to the 

Association.
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13 II.

14 THE ASSOCIATION IS ENTITLED TO AN ORDER TO

15 VOID THE FRAUDULENT TRANSFER OF PROPERTY
16 Civil Code §3439.04, part of the California Fraudulent Transfers Act, states in part:

(a) A transfer made or obligation incurred by a debtor is voidable as 
to a creditor, whether the creditor's claim arose before or after the 
transfer was made or the obligation was incurred, if the debtor made 
the transfer or incurred the obligation as follows:

17
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(I) With actual intent to hinder, delay, or defraud any creditor ....

20
Civil Code § 3439.07(a) and (c) further provides in part:

21
(a) In an action for relief against a transfer or obligation under this 
chapter, a creditor, subject to the limitations in Section 3439.08, may 
obtain:

22

23
(1) Avoidance of the transfer or obligation to the extent necessary to 

satisfy the creditor's claim.24

(2) An attachment or other provisional remedy against the asset 
transferred or other property of the transferee in accordance with the 
procedures described in Title 6.5 (commencing with Section 481.010) 
of Part 2 of the Code of Civil Procedure, or as may otherwise be 
available under applicable law.
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(3) Subject to applicable principles of equity and in accordance with28
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applicable rules of civil procedure, the following:1

(A) An injunction against further disposition by the debtor or 
a transferee, or both, of the asset transferred or other property of the 
transferee.

2

3

(B) Appointment of a receiver to take charge of the asset 
transferred or other property of the transferee.

4

5
(C) Any other relief the circumstances may require.

6
(c) If a creditor has obtained a judgment on a claim against the debtor, 
the creditor may levy execution on the asset transferred or its 
proceeds.

7

Pursuant to Civil Code § 3439.07, the Association requests this Court issue an Order 

voiding the Grant Deed recorded on May 10, 2016, that transferred Davis’ interest in the real 

property he owned with his wife to his wife’s sole possession. The Association also requests 

that this Court issue an injunction against Davis, pursuant to Civil Code § 3439.07, that 

enjoins Davis from making any further transfers of property or assets to hinder, delay or 

defraud the Association from collecting on the obligation owed by Davis to the Association.

Similarly, with respect to Plaintiff Cheveldave, pursuant to Civil Code § 3439.07, the 

Association requests that an injunction be issued against Cheveldave that enjoins him from 

selling or transferring his Tri Palm Estates property or any other property or assets in his 

possession until the obligation owed to the Association is paid in full.

There is no question that Plaintiffs’ actions in transferring property and/or attempting 

to sell property are intentional, calculated acts that are designed to hinder, delay or defraud the 

Association. Where a fraudulent transfer has occurred, a creditor may disregard the 

conveyance and attach or levy against the property so fraudulently conveyed. Strangman v.
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Duke (1956) 140 Cal.App.2d 185, 192, citing to Strong v. Strong (1943) 22 Cal.2d 540, 546. 

See also, Kirland v. Risso (1979) 98 Cal.App.3d 971, where the court held that although there
23

24
is no presumption that transactions between close relatives are per se fraudulent, when a 

confidential relationship is shown to exist, the parties are held to a fuller and stricter proof of 

the consideration and fairness of the transaction.

In Reddy v. Gonzalez (1992) 8 Cal.App.4'^ 118, a case with facts similar to the instant
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case, the court found the trial court did not err in setting aside as a fraudulent conveyance a 

husband’s transfer of his interest in the family home to his wife, even though the property was 

potentially subject to a homestead exemption. The court held such property is not outside the 

reach of creditors and a conveyance by a debtor of an interest in his property that is done with 

the intent to defraud creditors is a fraudulent conveyance.

Davis fraudulently transferred real property with the intent to place the asset beyond 

the reach of the Association. In light of the resulting prejudice to the Association, the 

fraudulent transfer must be set aside so a judgment lien can be attached to the property.
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9 III.

10 CONCLUSION

The Association respectfully asks that this Court issue an Order that voids and sets 

aside the fraudulent transfer of the property by Davis to his wife. Additionally, the 

Association asks that Plaintiffs be enjoined from selling or transferring any other property or 

assets in their possession until the fees and costs awarded to the Association against Plaintiffs 

are paid in full.
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Dated: August I . 2016 EPSTEN43RINNELL & HOWELL, APC17
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By._l V

Rian W. Jones/Joyc^. Kapsal 
Attorneys for Defendant Tri Palm Unified 
Owners Association
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