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SUPERIOR COURT OF THE STATE OF CALIFORNIA

9 COUNTY OF RIVERSIDE, PALM SPRINGS COURT

10

ALEX CHEVELDAVE, an individual; and 
RICHARD N. DAVIS, an individual;

Plaintiffs,

11 CASE NO. PSC 1600368

Assigned for ail purposes to:
Honorable James T. Latting 
Department PS 1

12

13
V.

14 [PROPQ&EP] ORDER GRANTING 
DEFENDANT TRI PALM UNIFIED 
OWNERS ASSOCIATION’S MOTION TO 
STRIKE PLAINTIFFS’ COMPLAINT AND 
FOR AN AWARD OF ATTORNEYS’ FEES 
AND COSTS [CCP §§ 425.16]

TRI PALM UNIFIED OWNERS 
ASSOCIATION; KORT & SCOTT 
FINANCIAL GROUP, LLC; 
SHENANDOAH VENTURES, L.P., a 
California Limited Partnership; 
and DOES 1 - 20;

15

16

17

Defendants. Date:
Time:
Dept.:

March 29, 2016 
8:30 a.m.

18

PS I19

20
Complaint Filed: January 26,2016 
Trial Date: None Set21

22

The Motion of Defendant TRI PALM UNIFIED OWNERS ASSOCIATION23

(hereinafter “Association”) to Strike Plaintiffs’ Complaint and for an award of its attorneys’ 

fees and costs came on regularly for hearing on March 29, 2016, at 8:30 a.m., in Department 

PS 1 of the above-captioned Court before the Honorable Harold W. Hopp, Judge Presiding. 

Rian W. Jones and Joyce Kapsal of Epsten Grinnell & Howell appeared on behalf of 

Defendant Tri Palm Unified Owners Association. Leonard J. Cravens of Law Offices of

24
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ORDER GRANTING ASSOCIATION’S MOTION
TO STRIKE PLAINTIFFS’ COMPLAINT AND FOR AN AWARD OF FEES AND COSTS

2823604V1
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Leonard Cravens appeared on behalf of Plaintiffs Alex Cheveldave and Richard N. Davis.

After considering the papers filed in support of and in opposition to the Motion, and 

after hearing the arguments of counsel, the Court took the matter under submission, and 

thereafter issued its Ruling on Submitted Matter on April 28,2016. For good cause appearing,

1

2

3

4

IT IS HEREBY ORDERED as follows:5

The Association’s Motion to Strike Plaintiffs’ Complaint is GRANTED for the 

reasons stated in the Court’s Ruling on Submitted Matter filed on April 28, 2016, a copy of 

which is attached hereto as Exhibit “A” and incorporated herein by reference.

The Association, as the prevailing party, may file a Motion for an Award of its 

Attorneys’ Fees and Costs pursuant to Code of Civil Procedure section 425.16(c).

Plaintiffs shall take nothing by way of their Complaint against Defendant Tri 

Palm Unified Owners Association.

6 1.
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9 2.

10

11 3.

12

Judgment shall hereinafter be entered in favor of Defendant Tri Palm Unified 

Owners Association and against Plaintiffs, Alex Cheveldave and Richard N. Davis, on 

Plaintiffs’ Complaint pursuant to Code of Civil Procedure sections 425.16 and 58 Id.

4.13
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IT IS SO ORDERED.17

18 r^fl(o , 2016Dated:19

20

The Honorable Harold W. Hop^
Judge of the Superior Court
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3»SUPERIOR COURT OF THE STATE OF CALIFORNIA, COUNTY OF RIVERSIDE :x.

TITLE:
Cheveldave et al.

DATE & DEPT.
4/28/16 - PSl

NUMBER
PSC1600368Tri Palms Unified Owners 

Association et. al.
0(

V. rs

■GT

COUNSEL
None

REPORTER
None 1None

PROCEEDING: Court’s Ruling on Submitted Matter '
Special Motion to Strike Complaint by defendant Tri Palms Unified Owners Association

The Court having considered the submitted matter, 3/29/16, rules as follows:

Plaintiffs Alex Cheveldave and Richard N. Davis filed a complaint on January 26,2016, alleging that they 
own property in the Tri-Palins Estates development and that the property is subject to certain covenants, 
conditions and restrictions, recorded on January 24, 1958. Complaint, fifs 1, 10-11. Plaintiffs further 
allege that they are “also governed by the Tri-Palms Unified Owners Association Master Declaration, 
recorded October 10, 2003. Complaint, f 11. The CC&Rs for their portion of the Tri-Palms development 
require them to pay assessments for the use of certain recreational facilities now owned by defendant 
Shenandoah Ventures, L.P. (“SVLP’'). These assessments may be increased,, but the increase is limited by 
the terms of the CC&Rs.. Complaint, H12. Plaintiffs allege that defendant SVLP purchased the 
recreational facilities through a bankruptcy proceeding relating to a former owner of the facilities and 
that purchase was accomplished through a settlement agreement in the bankruptcy proceedings to which 
all of the defendants are a party, but that neither plaintiff is a party nor even received notice of the 
settlement agreement, which, by its terms, is confidential. Finally, plaintiffs allege that the settlement 
agreement permits the assessments to be raised in excess of the limits expressed in the CC&Rs. 
Complaint, 14-16. By this action, they seek declaratory relief that the assessment increases 
permitted by the settlement agreement in the bankruptcy proceedings violate the CC&Rs, and that .the 
settlement agreement is void as to “each property owner” iri their portion of the Tri-Palms Estates 
development, that Tri-Palms Estates is not a common interest development. In their second cause of 
action, they seek to recover the excess assessments they allege they paid defendants SVLP and Kort & 
Scott. Complaint, 23-26. ■ . ,

Defendant Tri Palm Unified Owners Association .(“TPUOA^’) brings a special motion to strike pursuant to 
California Code of Civil Procedure section 425.16, contending that the complaint arises from 
constitutionally protected activity-bringing the complaint in the underlying state court case and 
litigating through arbitration and in the bankruptcy court a dispute with the former owners of the 
recreational facilities at the Tri-Palms development, which was, resolved through the bankruptcy 
proceedings by a settlement agreement between TPUOA and Kort & ScOtt.

The motion to strike presents a two-step inquiry. The moving defendant must show that the plaintiffs 
claim arises from the defendant" s protected activity. If it does so> then the plaintiff must show that there 
is probability of success on the merits. Jarrow Formulas, Inc. v. LaMarchel (2003) 31 Cal. 4^ 728, 733.



/ ..i . . J
The first question is easily answered: the complaint ob'\?iously arisen out of constitutionally protected 
activity.. The complaint specifically references the settlement agreement made in the bankruptcy 
proceedings and seeks to challenge it. Although plaintiffs assert that the settlement agreement does not 
implicate TPUOA’s free speech or petitioning rights, they do not actually dispute that their complaint 
arises from the settlement of the. earlier litigation, indeed, their whole argument is that the settlement is 
invalid for various reasons. Thus,'TPUOA has met its burden on the first part of the analysis.

Second, plaintiffs must show a probability of success on the merits. This is where plaintiffs focus their 
argument, contending that the settlement agreement is void because they were indispensable parties but 
were not joined and given notice of the underlying Htigation. This contention, in turn, rests on plaintiffs' 
argument that TPUOAis not a homeowners association in a.common interest development; they tacitly 
concede that if TPUOA is a homeowners association in a common interest development, then TPUOA had 
legal standing to sue in its own name and that they are not indispensable parties. TPUOA asserts that 
the Tri-Palms development is a common interest development, referring to the CC&Rs, whichit contends 
give it the right to sue in its. own name, and arguing that Tri-Palms is. meets the statutory definition of a 
common interest development and thus that TPUOA has the authority to sue in its own name under 
California Civil Code section 5980. TPUOA relies upon the definition of common area set forth in 
California Civil Code section 4905, which provides that the term means either the entire common interest 
development except for Separate interests OR mutual or reciprocal easement rights appurtenant to the 
separate interests.

Significantly, plaintiffs only address the first of these definitions—the entire common interest outside of 
the separate interests—^but fail to address the second, tliat is, whether there are mutual pr reciprocal 
easement rights appurtenant to the separate interests. Opposition Points and Authorities at 4.

Thus, plaintiffs’ argument fails; there is common area, TPUOA is a homeowners association with the 
statutory authority to sue in its own name without joining all of its members (including plaintiffs) and the 
settlement agreement is not void for lack of naming plaintiffs as parties to the underlying litigation. .

Because the Court finds that plaintiffs have' not and cannot meet their burden under the second prong of 
the analysis, it need not address the additional contention by TPUOA that any challenge to the 
settlement agreement may only be made in the bankruptcy court or that plaintiff Davis is barred from 
bringing this action by his loss in small claims court.

TPUOA included in its motion a reference to an award of attorney’s fees and costs pursuant to California 
Code of Civil Procedure section 425.16(c), but did not include any evidence as to what its-attorney fees or 
costs are. Therefore, the Court on this motion and the evidence before it does not award any attorney’s 
fees or costs. The Court acknowledges that fees and costs may be sought by a separate motion or cost bill, 
but it is not required to address those issues now, ■

Pursuant to California Rules of Court, Rule 3-1312, TPUOA is directed to circulate a proposed order and 
to submit it with any response fforo plaintiffs as required by that rule. ■

Clerk to give notice.
Harold W. Hopp. Judge

Francob Clerk

MINUTES OF THE COURT
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO, PALM SPRINGS COURT FOR COURT USE ONLY

TITLE OF CASE (ABBREVIATED):
Tri-Palms Unified Owners Association adv. Alex Cheveldave and Richard N. Davis
ATTORNEY(S) NAME AND ADDRESS: TELEPHONE

(858) 527-0111
Epsten Grinnell & Howell, APC 
10200 Willow Creek Rd., Suite 100 
San Diego, California 92131

FACSIMILE
(858) 527-1531

HEARING: DATE-TIME-DEPT CASE NUMBER
PSC 1600368

ATTORNEYS FOR:
Tri-Palm Unified Owners Association

DECLARATION OF SERVICE

1, Jeanette Lewis, declare: that I am, and was at the time of service of the papers herein referred to, over the age of 
18 years, and not a party to the action; and I am employed in the County of San Diego, California, within which county the 
subject service occurred. My business-address is 10200 Willow Creek Rd., Suite 100, San Diego, California 92131. On 

■ April 29, 2016,1 served the following document(s):

{PROPOSED] ORDER GRANTING DEFENDANT TRI PALM UNIFIED OWNERS ASSOCIATION’S MOTION TO STRIKE 
PLAINTIFFS’ COMPLAINT AND FOR AN AWARD OF ATTORNEYS’ FEES AND COSTS [CCP § 425.16]

of which the original document(s), or a true and correct copy, is attached, by placing a copy thereof in a separate envelope 
for each addressee named hereafter, addressed to each such addressee respectively as follows:

Attorney for Alex Cheveldave and Richard N. DavisLeonard J. Cravens
LAW OFFICES OF LEONARD CRAVENS
P.O. 80X2714
Indio, CA 92202-2714

cravenslawindio@Qmail.com

Attorneys for Kort & Scott Financial Group, LLC; 
Shenandoah Ventures, L.P.

Lawrence A. Weiss
10880 Wlshire Boulevard, 19*'’ Floor
Los Angeles, CA 90024

lweiss@mrllp.eom
(Courtesy Copy)

(BY MAIL) I caused a true copy of each document, placed in a sealed envelope with postage fully paid, to be placed 
in the United States mall at San Diego, California. I am “readily familiar" with this firm’s business practice for collection 
and processing of mail, that in the ordinary course of business said document(s) would be deposited with the U.S. 
Postal Service on that same day. I understand that the service shall be presumed invalid if the postal cancellation 
date or postage meter date on the envelope is more than one day after the date of deposit for mailing contained on 
this affidavit.

(BY FACSIMILE) By use of facsimile machine number (858) 527-1531, I served a copy of the within document(s) on 
the above interested parties at the facsimile numbers listed above. The transmission was reported as complete and 
without error. The transmission report was properly issued by the transmitting facsimile machine.

□
(BY ELECTRONIC TRANSMISSION) I caused service of such document(s) through the Courtlink system. Upon 
completion of said transmission of said document(s), a certified receipt is issued to filing party acknowledging receipt 
by Courtlink’s system. Once Courtlink has served all designated recipients, proof of electronic service is returned to 
the filing party.

[X]

DECLARATION OF SERVICE
unsaved

mailto:cravenslawindio@Qmail.com
mailto:lweiss@mrllp.eom


* •
(BY PERSONAL SERVICE) 1 caused such document(s) to be placed In an envelope and delivered by hand to the 
business/home of the above addressee:□
(BY OVERNIGHT DELIVERY) 1 caused a true copy of each document, placed in a sealed envelope wih delivery fees 
provided for, to be deposited in a box, regularly maintained by Overnight Express. I am readily familiar with this firm's 
practice for collection and processing of documents for overnight delivery and know that in the ordinary course of 
Epsten Grlnnell & Howell, APC business practice the document(s) described above will be deposited in a box or other 
facility regularly maintained by Overnight Express or delivered to a courier or driver authorized by Overnight Express 
to receive documents on the same date it is placed at Epsten Grinnell & Howeil, APC for collection.

□

I declare under penalty of perjury under the laws of the State of California that the above is true and correct. 

Executed on April 29, 2016, at San Diego, California.

leanette Lewis

DECLARATION OF SERVICE
unsaved



SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO. PALM SPRINGS COURT FOR COURT USE ONLY

TITLE OF CASE (ABBREVIATED):
Tri-Palms Unified Owners Association adv. Alex Cheveldave and Richard N. Davis
ATTORNEY(S) NAME AND ADDRESS: TELEPHONE

(858) 527-0111
Epsten Grinnell & Howell, APC 
10200 Willow Creek Rd., Suite 100 
San Diego, California 92131

FACSIMILE
(858) 527-1531

HEARING: DATE-TIME-DEPT CASE NUMBER
PSC 1600368

ATTORNEYS FOR:
Tri-Palm Unified Owners Association May 26, 2016 at 8:30 a.m., Dept.

PS1

DECLARATION OF SERVICE

1, Shelly J. Gray, declare; that I am, and was at the time of service of the papers herein referred to, over the age of 18 
years, and not a party to the action; and I am employed in the County of San Diego, California, within which county the 
subject service occurred. My business address is 10200 Willow Creek Rd., Suite 100, San Diego, California 92131. On 
May 20, 2016, I served the following document(s):

NOTICE OF ENTRY OF ORDER GRANTING DEFENDANT TRI PALM UNIFIED OWNERS ASSOCIATION’S MOTION TO 
STRIKE PLAINTIFFS’ COMPLAINT AND FOR AN AWARD OF ATTORNEYS’ FEES AND COSTS [CCP Sec. 425.16]

of which the original document(s), or a true and correct copy, is attached, by placing a copy thereof in a separate envelope 
for each addressee named hereafter, addressed to each such addressee respectively as follows:

Attorney for Aiex Cheveldave and Richard N. DavisLeonard J. Cravens
LAW OFFICES OF LEONARD CRAVENS 
45902 Oasis Street, Suite C 
Indio. CA 92022

cravenslawindio@qmail.com

P.O. Box 2714 
Indio, CA 92202-2714

Attorneys for Kort & Scott Financial Group, LLC; 
Shenandoah Ventures, LP.

Lawrence A. Weiss
10880 Wilshire Boulevard, 19”^ Floor
Los Angeles, CA 90024

iweiss@mrllp.com
(Courtesy Copy)

(BY MAIL) I caused a true copy of each document, placed in a sealed envelope with postage fully paid, to be placed 
in the United States mail at San Diego, California. I am “readily familiar” with this firm's business practice for collection 
and processing of mail, that in the ordinary course of business said document(s) would be deposited with the U.S. 
Postal Service on that same day. I understand that the service shall be presumed invalid if the postal cancellation 
date or postage meter date on the envelope is more than one day after the date of deposit for mailing contained on 
this affidavit.

X]

(BY FACSIMILE) By use of facsimile machine number (858) 527-1531, I served a copy of the within document(s) on 
the above interested parties at the facsimile numbers listed above. The transmission was reported as complete and 
without error. The transmission report was properly issued by the transmitting facsimile machine.

DECLARATION OF SERVICE
unsaved

mailto:cravenslawindio@qmail.com
mailto:iweiss@mrllp.com


(BY ELECTRONIC TRANSMISSION) I caused service of such document(s) through the Courtlink system. Upon 
completion of said transmission of said document(s), a certified receipt is issued to filing party acknowledging receipt 
by Courtlink’s system. Once Courtlink has served ail designated recipients, proof of electronic service is returned to 
the filing party. As to Attorney Leonard A. Weis

□
(BY PERSONAL SERVICE) I caused such document(s) to be placed in an envelope and delivered by hand to the 
business/home of the above addressee: As to Attorney Leonard J. Cravens□
(BY OVERNIGHT DELIVERY) I caused a true copy of each document, placed in a sealed envelope with delivery fees 
provided for, to be deposited in a box regularly maintained by Overnight Express. I am readily familiar with this firm's 
practice for collection and processing of documents for overnight delivery and know that in the ordinary course of 
Epsten Grinnell & Howell, APC business practice the document(s) described above will be deposited in a box or other 
facility regularly maintained by Overnight Express or delivered to a courier or driver authorized by Overnight Express 
to receive documents on the same date it is placed at Epsten Grinnell & Howell, APC for collection.

I declare under penalty of perjury under the laws of the State of California that the above is true and correct. 

Executed on May 20, 2016, at San Diego, California.

i!c 6Shelly\l. Gra,

DECLARATION OF SERVICE
unsaved


